







INDUDTRIAL 
RELAIIONG 


“gest 










4 Edited by: Benjamin Werne 


JANUARY 1961 





CALLAGHAN (‘uwssus] & COMPANY 
Naey, 

























INDUSTRIAL 


RELATIONS 
: é 


Edited by: BENJAMIN WERNE 
Member of the New York Bar; Adjunct Pro- 
fessor of Industrial Relations, Graduate School 
of Business Administration, New York Univer- 
sity; Labor Negotiator; Author of Law and 
Practice of the Labor Contract; Lecturer in La- 
bor Law, Practising Law Institute 


SITs 





Copyright © 1961 
CALLAGHAN & COMPANY 


165 North Archer Avenue 
MUNDELEIN, ILLINOIS 


























CONTENTS 


Page 


Labor Injunctions and Judge-Made Labor Law: The Con- 
temporary Role of Norris-LaGuardia................ 


Training Supervisors in Labor Relations.............. 
Social and Economic Implications of Private Pensions. . 
Controlling Unemployment at the Company Level...... 
Seniority Rights and Trial Periods................... 


The Taft-Hartley Welfare and Pension Trust—An 
I SS SE hos 6.00 koi0ss dadeee bnndieoes 


Case Comments 


Strike Superseniority: Valid Extension of NLRB v. 
Mackay Radio and Telegraph or Violation of Section 
8(a)(3) of the NLRA? NLRB v. California Date 
Growers Assn., 259 F.2d 587 (9th Cir. 1958); Olin 
Mathieson Chemical Corp. v. NLRB, 232 F.2d 158 (4th 
Cir. 1956), aff’d per curiam, 352 U. S. 1020 (1957) ; 
NLRB v. Potlatch Forests, 189 F.2d 82 (9th Cir. 1951) 


Employees’ Rights to Damages Upon Wrongful Dis- 
charge: Merrick, et al. v. Princeton Telephone Com- 
pany, et al., Cause No. 26,485, Knox (Ind.) Circuit 
BE) snk c3- 090s a orev nsébeceon hebdie kha ei eenauen 


NLRB May Not Equate Partial Strike to Harass Em- 
ployer with Failure to Bargain in Good Faith: NLRB 
v. Insurance Agents’ Int’] Union, AFL-CIO, 361 U. S. 
BF CNTs 4:0: 0:0 442 sh ave onenens etanease token en 


Bibliography 


Collective Contracts—Individual Rights in Collective 
Agreements: A Preliminary Analysis............... 


Executive Development—Motivating the Boss: The Key 
to Executive Development................ceeeeeeee 


Federal-State Jurisdiction—Federal or State Control of 
Coneerted Union Activities, .......ccccccscccscceves 


iil 


18 
27 
39 


65 


71 


80 


85 


89 


92 





INDUSTRIAL RELATIONS DIGEST 


Page 

Personnel Management—Soviet Style................-- 94 
Retirement—Normal Retirement Provisions Under Col- 

IN Ss Gubtunsddeosdhousvkesseneeeees 95 





Editorial Assistant: DAVID I. SHAIR 
Administrative Assistant: MARTIN BROWN 








iv 

















Labor Injunctions and Judge-Made 
Labor Law: The Contemporary 
Role of Norris-LaGuardia 


Condensed from an article by Ralph K. Winter, Jr., pub- 
lished in 70 Yale Law Journal 70-102 (November 1960) 
and printed with permission from The Yale Law Journal. 
Business address: 401A Yale Station, New Haven, Con- 
necticut. Single copy price $2.50. 


Substantial changes in federal labor policy since 
the passage of the Norris-LaGuardia Act in 1932 cast 
doubt upon the continued vitality of that statute and 
its underlying policies. Norris-LaGuardia represents 
a broad policy of circumscribing the judiciary’s role 
in regulating labor-management disputes. Subsequent 
congressional policy appears to have disregarded these 
aims, since the regulatory framework created under 
the new acts assigns far-reaching adjudicatory and 
enforcement responsibilities to the federal courts. 
Effective enforcement of these later statutes may re- 
quire the use of injunctive relief in situations where 
Norris-LaGuardia explicitly prohibits it. The presence 
of unforeseen conflicts or omissions in labor statutes 
may lead courts, now closely associated with the en- 
forcement process, to reassume policy-making func- 
tions which Norris-LaGuardia sought to abolish. 
Similarly, courts enforcing statutes such as the anti- 
trust laws whose regulatory sphere overlaps with the 
area of labor management relations may attempt to 
engage in this prohibited formulation of labor policy. 
This comment will attempt to determine the extent to 
which Norris-LaGuardia has been rendered inopera- 
tive by subsequent federal legislation. 
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The Norris-LaGuardia Act 


The Norris-LaGuardia Act embodies policies de- 
signed to effect profound changes in the role of the 
federal government and federal institutions in the 
regulation of labor disputes. Prior to 1932, federal 
courts had jurisdiction, mainly in diversity and Sher- 
man Act cases, over a broad range of union activities. 
Acting without legislative guides, federal judges were 
inclined to decide labor controversies according to 
their own predominantly conservative social and 
political views, and rendered decisions which were 
generally hostile to the union’s use of economic power. 
An intentional injury inflicted through the use of 
economic pressure was unlawful unless a court found 
it justified by the self-interest of the defendant union. 
Moreover, even if the objectives were found to be 
legitimate, economic pressure could be exerted only 
through means receiving judicial approbation. The 
imprecise terms of the Sherman Act furnished another 
vehicle for restraining union activity, since “restraint 
of trade” could be found in almost any effective use 
of economic pressure. Attempts to organize nonunion 
employees were brought within the tort of interfer- 
ence with beneficial contractual relations by judicial 
protection of the “yellow dog” contract—the em- 
ployee’s promise not to join a union, extracted as a 
condition of employment. 

The foundation of this judicial regulation was the 
labor injunction. Damage suits had proved unsatis- 
factory to employers seeking relief against illegal 
union activities. The injunction provided relatively 
swift and comprehensive relief. Moreover, violators 
of the order might be subject to criminal and civil 
contempt proceedings held without a jury and before 
the same judge who had issued the original decree. 

The initial stages of the injunctive process were 
particularly subject to procedural inadequacies and 
substantive error. The trial judge’s decision was made 
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hastily in an atmosphere often highly-charged with 
emotion. The amorphous character of the substan- 
tive law also contributed to the possibility of error, 
as did the inadequacy of evidence before the judge. 
Errors made in the early stages of the proceedings 
could, in theory, be corrected by the subsequent full 
dress trial necessary to the issuance of a permanent 
injunction, or an appeal. In practice, however, such 
corrective action would be ineffective, for such pro- 
ceedings ordinarily came too late to repair the dam- 
age to the union. Rather than maintaining the status 
quo, the temporary injunction usually effected a final 
settlement of the dispute, for even a brief interruption 
of the strike could break union morale and hold the 
union’s economic power in check while the employer 
was free to retaliate. 

The Norris-LaGuardia Act can be viewed as a three- 
pronged attack on judge-made labor law and its ad- 
ministration. First, the act rejected the injunction 
as a remedy in labor disputes. Second, it declared 
that federal courts were not the proper agency of the 
government to formulate substantive labor policy. 
Third, it repudiated the federal common law of labor 
relations and established a policy of governmental 
neutrality in labor disputes as a means of aiding the 
growth of organized labor. 

The view that injunctions per se are an inappropri- 
ate remedy in labor disputes is reflected in the broad 
and unequivocal prohibitions imposed by the act. Fed- 
eral courts are denied all power to issue both tempo- 
rary and permanent injunctions in nonviolent labor 
disputes. In addition to this general statement, sec- 
tion 4 of the act explicitly immunizes specific activities 
such as refusal to work, picketing, and payment of 
strike benefits. No distinction is drawn between “law- 
ful” and “unlawful” nonviolent activities; the act 
renders federal judges powerless even to enjoin action 
prohibited by substantive law. Moreover, in the limited 
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area where injunctions are permitted in order to pre- 
vent violence, the act prescribes detailed procedures 
which the court must follow. 

Withdrawal of the injunctive power not only abol- 
ished the use of a particular remedy—it also put 
federal courts out of the business of making labor 
policy. Shorn of their only meaningful enforcement 
powers, federal courts were no longer looked to by 
litigants as an effective check upon economic coercion. 
The legislative history of Norris-LaGuardia indicates 
that the Congress intended this result, believing that 
institutionally courts were illsuited to make policy 
in labor matters. 


Norris-LaGuardia and the Railway Labor Act 

The Norris-LaGuardia prohibition against labor in- 
junctions first came into conflict with the provisions 
of the Railway Labor Act, passed in 1926 and sub- 
stantially amended in 1934. Although the RLA estab- 
lishes substantive rights and duties which require 
judicial enforcement, the draftsmen of the 1934 amend- 
ments gave no indication of the extent to which the 
anti-injunction statute would limit the remedial power 
of courts in RLA cases. In some cases, injunctive re- 
lief may be necessary to enforce these rights and 
duties. If Norris-LaGuardia were held to prohibit 
injunctions in all railway labor disputes, therefore, 
some policies of the RLA must be subordinated to the 
policy of the anti-injunction statute. 

The Railway Labor Act regulates collective bargain- 
ing on the railroads and airlines. Certain responsibil- 
ities, however, are entrusted to two agencies, the 
National Railway Adjustment Board (NRAB) and 
the National Mediation Board (NMB). Their func- 
tions are divided along lines corresponding to the 
statutory distinction between so-called “minor” dis- 
putes—grievances involving the interpretation or ap- 
plication of existing collective agreements—and 
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“major” disputes—controversies over the negotiation 
of terms for future agreements. The NRAB is em- 
powered to render a “final and binding” decision over 
a “minor” dispute; arbitration of such grievances is 
compulsory upon submission by either party. The 
resolution of “major” disputes, on the other hand, is 
left to free collective bargaining and the use of econom- 
ic force, subject only to certain procedural require- 
ments. The power of the NMB in these disputes is 
limited to mediation. 

Before Norris-LaGuardia stripped federal courts 
of injunctive power, injunctions were granted when 
necessary to implement the RLA’s policies. When the 
RLA was subsequently amended, the draftsmen’s fail- 
ure to consider the effects of Norris-LaGuardia raised 
the possibility that injunctive relief might no longer 
be available. In Virginian Ry. v. System Fed’n No. 
40, however, the Supreme Court held that Norris- 
LaGuardia does not forbid issuance of a mandatory 
injunction commanding an employer to bargain with 
a certified union. The Court found that while Norris- 
LaGuardia outlawed use of broad prohibitory injunc- 
tions against labor unions, it did not prohibit a manda- 
tory injunction against an employer. But the Court 
also relied upon the canon of construction that specific 
provisions of later statutes must prevail over conflict- 
ing provisions which are earlier and more general. 
This approach seems not to depend upon a finding that 
Congress explicitly intended to repeal portions of 
Norris-LaGuardia; rather, it postulates two independ- 
ent statutory provisions inconsistent with each other— 
here, that the employer’s duty to bargain under the 
RLA is meaningless without the injunctive sanction 
to enforce it. The Court focused upon the facts that 
the Railway Labor Act was more specific than Norris- 
LaGuardia and that, as amended, it was the more re- 
cent statute. If the conflict were only between two 
provisions giving different answers to the same ques- 
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tion, and if one answer had been specifically adopted 
by a later Congress, this canon would seem adequate 
to the problem. But the conflict between Norris-La- 
Guardia and the Railway Labor Act is not of this 
order. Norris-LaGuardia disapproves of the injunc- 
tion as a remedy, even when the acts enjoined would 
be, in result, undesirable or unlawful. It is not enough, 
therefore, to find that a later Congress specifically 
intended that management should be made to bargain; 
the Court must find that Congress would have desired 
that result even at the cost of using an undesirable 
remedy. Even if an injunctive decree must be granted, 
the courts may still insist upon compliance with the 
Norris-LaGuardia provisions framed to secure pro- 
cedural fairness; guarantees of adequate notice, hear- 
ing with oral testimony subject to cross-examination, 
and jury trials for contempt proceedings. 

Injunctions under the Railway Labor Act have also 
been granted to protect employees’ rights to fair 
representation by the bargaining representative. In 
Steele v. Louisville & Nashville Ry., the Court, in order 
to avoid serious constitutional questions presented 
by the act’s establishment of the majority union as 
exclusive bargaining representatives, found that the 
RLA obligated unions to bargain fairly on behalf of 
those they represent. Because this duty, fundamental 
to the RLA’s concept of collective bargaining, cannot 
be enforced by either the NRAB or the NMB, the Su- 
preme Court held that Norris-LaGuardia does not 
prevent the issuance of injunctions to enforce the 
Steele doctrine, relying on Virginian Ry. 

Another explanation of both the Virginian Ry. and 
Steele lines of cases has been the observation that 
neither involved activity specifically immunized by 
section 4 of the Norris-LaGuardia. But in Brother- 
hood of R. R. Trainmen v. Chicago River & Ind. Ry. 
the Supreme Court affirmed the issuance of an in- 
junction against a strike—activity protected by sec- 
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tion 4. The union struck over grievances after the 
railroad had submitted the disputes to the NRAB. 
Norris-LaGuardia, the Court found, did not prohibit 
injunctive relief against a strike designed to defeat 
the compulsory jurisdiction of the NRAB. Norris- 
LaGuardia, the Court reasoned, freed labor from 
federal regulation and allowed it to pursue its goals 
through the free use of economic force; but where the 
RLA provides mechanisms to canalize economic strug- 
gle through compulsory arbitration of grievances, the 
noninterference policy of Norris-LaGuardia is no 
longer applicable. 

The view that Norris-LaGuardia’s primary purpose 
was to guarantee labor’s freedom by allowing free 
interplay of economic force greatly oversimplifies the 
problem of accommodating that statute with later 
labor legislation. Under this interpretation, the pro- 
hibition against injunctions can be lifted wherever 
Congress, in a later statute, has indicated a contrary 
wish to limit or redirect economic warfare. This view 
ignores Norris-LaGuardia’s hostility to the labor in- 
junction itself as a regulatory sanction, a policy which 
the draftsmen of the 1934 RLA amendments did not 
consider. 

When deciding whether to subordinate Norris-La- 
Guardia’s policies to those of another statute, courts 
should also be aware that new legal problems may be 
created by the availability of the injunction. Many 
substantive legal rules developed before injunctive 
relief was made available may take on a different 
complexion after the barriers of Norris-LaGuardia 
have been lowered. For example, certain inequities 
of the existing law might have been tolerated in the 
past because of an implicit belief that, in the last re- 
sort, the union could overcome its disadvantage by re- 
sort to economic force. When this ultimate safeguard 
is withdrawn, courts may feel compelled to tinker with 
the existing legal rules in order to redress the result- 
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ing imbalance, reassuming the policy-making function 
which Norris-LaGuardia attempted to reserve to Con- 
gress. 

The Chicago River decision raised the fear that 
management could make extensive unilateral changes 
in the collective bargaining agreement shielded by the 
strike injunction from union reprisals. Arguably, 
management could bring any disputed change under 
the “minor” disputes jurisdiction of the NRAB by 
finding an ambiguity in the contract to support its 
position. 

After Chicago River, the Supreme Court modified 
the minor-disputes procedure, apparently in the belief 
that the availability of strike injunctions had created 
the alleged hardship and thus had altered the balance 
of power. In Brotherhood of Locomotive Eng’rs 
v. Missouri-Kansas-Texas Ry. Co., it authorized courts 
issuing strike injunctions under Chicago River to con- 
dition injunctive relief upon preservation of the status 
quo by management pending final adjudication by 
the NRAB. The holding relies principally on the tradi- 
tional power of equity courts to impose conditions 
upon issuance of extraordinary remedies when neces- 
sary to avoid injustices. Since the condition comes 
into force only when a strike has been enjoined, it 
seems intended as a device to compensate for the 
potential hardships caused by the Chicago River deci- 
sion. 

In attempting to compensate, however, the Court 
may have defeated the Railway Labor Act policies 
which Chicago River sought to promote. Availability 
of the status quo order will probably discourage com- 
pulsory arbitration and use of the NRAB. If an em- 
ployer wishes to effectuate technological changes in 
an area where his authority is unclear, submission 
of the question to the NRAB will, after M-K-T, mean 
a delay of several years before the change can be 
made. Because such delay may destroy the value of 
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the change, the carrier may prefer either to eschew 
relief under Chicago River or to by-pass the NRAB 
entirely. Unless the union is too weak to resist by 
economic force, it too will prefer to avoid the delay of 
NRAB proceedings, for the status quo condition is 
available to it only at the cost of the corollary strike 
injunction. Since the NRAB cannot act unless one of 
the parties invokes its jurisdiction, such disputes are 
likely to be settled outside the statutory grievance 
machinery, by resort to economic force. 

The dangers of judicial intervention are clearly 
demonstrated by the result in M-K-T. The status quo 
condition does not correct the imbalance supposedly 
engendered by the Chicago River decision; rather, it 
enlarges and reverses it by shifting the risk of loss to 
management, the party without any remedy in the 
NRAB. 

The attempted correction in M-K-T is particularly 
inappropriate because it was unnecessary. Closer ex- 
amination of the precise impact of Chicago River re- 
veals that the union’s power to strike over “minor” 
disputes was not seriously curtailed by that decision. 
A union anxious to strike over a “minor” dispute can 
do so simply by terminating the contract after 30 
days notice and proposing new contract provisions 
which would retroactively prohibit the changes in- 
stituted by management. In a post-Chicago River 
decision, the Supreme Court held that this tactic 
creates a “major” dispute in which injunctive relief 
is not available. 


Judicial Regulation of Labor Under the Antitrust 
Laws 
Conflicts between the policies of Norris-LaGuardia 
and those of the Sherman Act compel courts to recon- 
cile statutes dealing with different, but overlapping, 
spheres of economic activity. While the anti-injunc- 
tion statute deals solely with union activity, the anti- 
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trust law’s primary concern is with the promotion of 
business competition. Judicial interpretation of the 
Sherman Act’s vague mandates brought many union 
activities within their ambit. In the labor provisions 
of the Clayton Act, Congress apparently attempted to 
modify these judicial restrictions, but the Supreme 
Court effectively nullified the provisions in Duplex 
Printing Press Co. v. Deering by construing them as a 
codification of existing law. Moreover, some lower 
federal courts, shielded from effective review because 
labor disputes seldom survived issuance of the in- 
junction, extended the doctrines beyond even the de- 
cidedly anti-union precedents of the Supreme Court, 
and applied the antitrust laws to any activity the 
judiciary considered harmful. 

After 1930, however, congressional approbation of 
collective bargaining expressed in Norris-LaGuardia 
and the Wagner Act, coupled with increased Supreme 
Court awareness of the need for judicial self-restraint 
in the labor field, caused a reversal of the restrictive 
precedents. The Court held in Apex Hosiery Co. v. 
Leader that union activities did not violate the anti- 
trust laws unless they resulted in a “restraint upon 
commercial competition.” The decision left courts free 
to continue evaluating the legitimacy of labor objec- 
tives, preserving much of the Sherman Act’s impact 
on labor. Opportunities for enforcing the remaining 
antitrust restrictions seemed limited, however, by 
Norris-LaGuardia’s prohibition of injunctive relief, 
for the injunction bar was held applicable to antitrust 
suits against unions. 

The Attorney General’s office began a series of 
criminal prosecutions against unions engaging in cer- 
tain activities felt to be especially detrimental to the 
economy. The first such prosecution to reach the 
Supreme Court, United States v. Hutcheson, was 
brought against the Carpenters Union for striking 
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to secure jobs which, under the terms of a collective 
agreement, were reserved for members of the Machin- 
ists Union. The Court held that Norris-LaGuardia, 
although on its face applicable only to injunction suits, 
was intended to restore the broad purpose of the 
Clayton Act which Duplex had nullified. Reasoning 
that the Sherman, Norris-LaGuardia, and Clayton 
Acts must be read together “as a harmonizing text of 
outlawry of labor conduct,” the Court held that it was 
incongruous to prohibit by criminal penalties conduct 
allowable in equity. Consequently, union activities 
specified in section 20 of the Clayton Act were held 
immune from Sherman Act liability regardless of the 
remedy sought. 

The Court found an exception to Hutcheson’s broad 
exemption when unions act in concert with nonlabor 
groups in Allen-Bradley Co. v. Local 3, IBEW. The 
Court reasoned that the immunity from antitrust 
prosecutions had been granted only for the purpose of 
aiding the union’s collective bargaining and was never 
intended to be used as a shield to protect businessmen 
in achieving monopoly conditions forbidden by anti- 
trust law. The Court seemed to assume that a finding 
of union immunity would have allowed the entire 
conspiracy to continue, for in enjoining the union it 
failed to consider the alternative of dissolving the 
conspiracy simply by enjoining employers from com- 
bining with each other or with the union. 

The existence of the antitrust violation was based 
upon an analysis of management conduct, according 
to antitrust principles dealing with business activities. 
The union’s activity was found to be one part of a 
much larger inter-employer conspiracy. Thus the 
Court was able to resolve the problem of the union 
violation by reference to principles of business conduct 
which bore no relation to the legitimacy or desirability 
of the union activity involved. Under this reading of 
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Allen-Bradley, a union’s liability would rest solely 
upon the question whether it participates in a manage- 
ment conspiracy, aiding the forbidden practices. 

Separating the employer’s action from the union’s 
conduct in order to resolve the antitrust problem may 
be difficult, however, when there is not an independent 
and far-reaching management conspiracy as in Allen- 
Bradley. Many terms of collective agreements tend 
to restrict competition within an industry, providing 
uniform wage rates, work rules, and provisions against 
labor saving devices. The Allen-Bradley distinction 
between practices engaged in by the union alone or as 
part of an employer conspiracy would seem to require 
a determination whether management somehow con- 
spired to obtain anticompetitive terms, or whether it 
submitted to them through the process of collective 
bargaining. Cases dealing with such problems after 
Allen-Bradley have looked to evidence indicating 
whether the employers favored or opposed the union’s 
objective. While such standards are difficult to apply 
when union and management have a mutual interest, 
they have at least the advantage of remaining neutral 
to the legitimacy of the union objective involved. If, 
however the peculiarity of any particular term of a 
collective agreement is used as evidence that manage- 
ment rather than the union sought the term, the court 
will be judging union conduct according to some un- 
specified norm of traditional union objectives and 
practices. 

Broader exceptions to Hutcheson have been urged 
by the Attorney General’s Report and are reflected 
in several lower court decisions after Allen-Bradley. 
These exceptions would inject judges into matters of 
labor policy without sufficient legislative guidance, 
contrary to the Norris-LaGuardia policy explained in 
Hutcheson. The importance and continued vitality of 
that policy is underscored by congressional action 
since the Hutcheson decision, for Congress has con- 
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tinued to assume the task of regulating union activity 
which affects competitive market conditions. In the 
Taft-Hartley Act, Congress subjected a wide range of 
union activity to NLRB regulation; and, in passing 
that statute, it considered problems of anticompetitive 
union behavior. A proposal to withdraw the Clayton 
Act’s exemption of labor unions when they engaged 
in direct market restraint was specifically rejected 
in conference. Further congressional regulation of 
this area is found in the Labor Management Report- 
ing and Disclosure Act of 1959 which deals with two 
other sources of union market control—“hot cargo” 
clauses and organizational picketing. The increasing 
activity of Congress in defining labor’s responsibilities 
under the antitrust policies gives an even stronger 
reason for judicial self-limitation in this area. 


Injunctive Relief Under Taft-Hartley 


Problems of accommodating Norris-LaGuardia to 
the Taft-Hartley Act are radically different from those 
encountered under either the Sherman Act or the 
Railway Labor Act, for Taft-Hartley was enacted by 
a Congress aware of the limitations of Norris-La- 
Guardia. The act permits use of injunctions in certain 
situations but surrounds their issuance with elabo- 
rate procedures and safeguards. Because such re- 
lief is not available to private parties and may be 
sought only after a specialized agency has made pre- 
liminary findings of fact and law justifying issuance 
of an unfair labor practice complaint, many of the 
evils associated with the private use of injunctions in 
labor disputes are thus eliminated. Sections 206 to 
210, dealing with “national emergency strikes,” also 
allow injunctive relief for a period of eighty days, but 
only upon the discretionary order of the President. 
Only section 302, dealing with employer payments 
to union representatives and the management of pen- 
sion and welfare funds, explicitly allows private par- 
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ties to seek injunctions; but these areas are peripheral 
to the labor objectives and activities protected by 
Norris-LaGuardia, and the controversies under this 
section often may not be section 13 “labor disputes.” 
Analysis of the debates on Taft-Hartley reveal a con- 
gressional belief that Norris-LaGuardia would remain 
in effect where not specifically overruled. Finally, 
the restrictions placed upon use of injunctive relief 
and the importance of the issue in legislative debates 
demonstrate the continued suspicion of injunctions 
as a remedy in labor disputes. 

These limitations, however, have not prevented fed- 
eral courts from issuing injunctions, without express 
statutory authorization, to compel majority repre- 
sentatives to bargain fairly on behalf of those they 
represent. This duty, derived from an identical duty 
imposed on railway unions by the Steele doctrine, has 
been read into the exclusive representation provisions 
of the National Labor Relations Act. 

The explicit statutory duty most likely to invite 
further encroachment upon Norris-LaGuardia is sec- 
tion 301 which gives federal courts apparently plenary 
jurisdiction over suits between unions and employers 
for violation of contracts. Prior to section 301, it was 
generally assumed that Norris-LaGuardia protected 
strikes in breach of contract. But the establishment of 
a clear federal policy to protect and enforce these 
contracts erases the danger that judges enjoining 
strikes in derogation of contract provisions would be 
fashioning law according to their own views of social 
policy. Indeed, the very prohibition against judicial 
law making may be inapplicable in contract actions, 
for section 301, as construed in Textile Workers Union 
v. Lincoln Mills, names the judiciary as a body of 
special competence to make law in this area. Thus, 
even though a section 301 injunction would not be 
surrounded by the procedural safeguards of other 
Taft-Hartley injunctions, nor conditioned upon the ex- 
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ercise of discretion by other governmental agencies, 
perhaps such restrictions are unnecessary when courts 
act in contract matters. A final reason urged for al- 
lowing injunctive relief relies on the Lincoln Mills 
holding that courts may specifically enforce the em- 
ployer’s contractual promise to arbitrate grievances 
in spite of the anti-injunction statute. Denial of 
similar relief for breach of a no-strike clause—labor’s 
quid pro quo for management’s acceptance of arbitra- 
tion—would seem incongruous. 

The primary inquiry must be directed to the specific 
intent of Congress when Taft-Hartley was enacted. 
The legislative history of section 301 indicates that 
this provision was not intended as a sub silentio au- 
thorization of injunctive relief. 

Admittedly, retention of Norris-LaGuardia in sec- 
tion 301 actions will render judicial enforcement of 
that section’s policy less effective. The threat of dam- 
age actions, provided by section 301, may not curtail 
all strikes in derogation of arbitration; the union may 
decide that the value of the objective sought outweighs 
the cost of damages. Nevertheless, the damage action 
would be a deterrent in many cases, and the congres- 
sional rejection of more effective injunctive relief 
seems to indicate satisfaction, or at least unwilling- 
ness to go beyond this method of enforcement. 

Authorizing strike injunctions in breach of contract 
suits would raise again the danger of unfairness im- 
plicit in the hasty adjudication of temporary injunc- 
tion cases. While contract law presents a more precise 
standard than the old common law of labor, doctrines 
created under section 301, arising out of the labor- 
management struggle and colored by it, are likely to 
lack the precision of principles derived from com- 
mercial contract law. The scope of the arbitration 
provision—a much-debated question in the federal 
courts—cannot be resolved by reference to rules of 
thumb but may be decided only after careful consider- 
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ation of the complex factors involved in construing 
collective agreements. 

Nor does Lincoln Mills, by allowing specific enforce- 
ment of arbitration clauses against management, 
create an imbalance requiring the same remedy to be 
made available for violations of no strike provisions; 
for the apparent inequality of remedies is, in fact, a 
proper adjustment to the difference in the tactical 
positions of management and labor when either re- 
fuses to arbitrate. Injunctive relief against manage- 
ment’s refusal is necessary because a damage action 
for breach of the promise to submit to arbitration 
would furnish the union only nominal relief. But when 
the union strikes in refusing to arbitrate, the factor 
of strike losses makes the damage award a substantial 
deterrent. 


State Courts, Section 301, and Norris-LaGuardia 

If federal courts may not issue injunctions in sec- 
tion 301 actions, then state courts exercising concur- 
rent jurisdiction over suits for breach of collective 
agreements may be bound by an identical rule. State 
courts have held that their jurisdiction over labor 
contract actions is not preempted by Taft-Hartley’s 
provision for federal jurisdiction. In McCarroll v. Los 
Angeles County Dist. Council of Carpenters, however, 
the California Supreme Court concluded that state 
law must be subordinated to the federal law of labor 
contracts, in order to avoid uncertainty and disparity 
of litigants’ rights. According to Lincoln Mills, formu- 
lation of the federal common law must be governed 
by federal labor policy. Since Norris-LaGuardia repre- 
sents a part of the federal labor policy, arguably state 
courts should be limited by Norris-LaGuardia when 
applying federal law. The California court in McCar- 
roll, however, rejected this thesis, reasoning that 
neither Norris-LaGuardia nor section 301 were in- 
tended to deprive state courts of their injunctive pow- 
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ers, and that state injunctive relief would not affect 
the uniformity of litigants’ rights. McCarroll’s evalua- 
tion of the legislative intent underlying both Norris- 
LaGuardia and section 301 seems correct. Norris-La- 
Guardia was directed only to federal courts. 

Thus the decision in McCarroll may be challenged 
only by demonstrating that the court erred in its 
assumption that injunctive relief would not affect the 
uniformity of federal rights under section 301, and 
that this lack of uniformity must be eradicated. No 
doubt the presence or absence of strike injunctions 
will affect the content and meaning of a “no strike” 
clause; the union’s power to win disputes by striking 
in violation of the contract will be severely curtailed if 
such strikes can be immediately enjoined. Thus there 
exists a significant disparity between federal and state 
relief, which may affect a substantive federal right. 
Once disparity is shown, however, it remains to be 
proven that such disparity should be eradicated. Since 
Congress was aware of the potentially greater severity 
of state remedies and did not attempt to cure it, it 
cannot be argued that disparity offends a “policy” 
of uniformity under Taft-Hartley. While the possibil- 
ity of different interpretations of the same substantive 
term might create uncertainty in the negotiation and 
drafting of collective agreements, the possibility of 
injunctive relief can be calculated by the parties in 
advance, particularly since the union knows that man- 
agement will seek such relief if it is available. Even 
accepting the argument that state injunctive relief 
sanctions disparate results, the disparity would not 
seem to require rejection of the McCarroll conclusion 
that state courts preserve their injunctive power in 
section 301 suits. 





Training Supervisors in 


Labor Relations 


Condensed from an article by James J. Bambrick, pub- 
lished in 37 Personnel 50-58 (November—December 1960), 
and printed with permission from Personnel. Business 
address: American Management Association, Inc., 1515 
Broadway, New York 36, New York. Single copy price, 
$1.25 to members, $1.75 to non-members. 


The supervisor plays a varied role in labor rela- 
tions: But to perform his role effectively the super- 
visor needs training. His day-to-day decisions must 
be guided by knowledge of the company’s over-all 
labor relations picture and of the complexities of deal- 
ing with a union—knowledge that he cannot acquire 
simply through experience on his job. 

There are three principal ways in which the super- 
visor can be given the necessary training. (1) He can 
be put through a basic course in labor relations; (2) 
the company can set up a communications program 
designed to supply him with current information; and 
(3) arrangements can be made for him to participate 
in the labor relations processes themselves. 

There are about as many courses as there are com- 
panies administering them. And rightly so, for the 
actual content of the program must be determined by 
the nature of the particular industry and the particu- 
lar company. 

It may be instructive to examine the training pro- 
gram that my own company, Standard Oil of Ohio, 
has developed for the supervisors in its various de- 
partments. Because of the dissimilar patterns of labor 
relations prevailing in these departments, we modify 
the course in presenting it to different groups. 
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The basic course consists of five two-hour sessions, 
each of which includes equal amounts of lecture and 
group discussion. Participants are given highly de- 
tailed outlines of the lecture in order to spare them 
the need for taking elaborate notes, and to enable 
them to reconstruct the whole talk at some time in 
the future. They also receive supplementary reading 
material and bibliographies, which they insert, along 
with the outlines, into loose-leaf notebooks. 

The course is given to all line managers, from fore- 
men to refinery managers, and to exempt engineers 
and technicians. We include the technical employees 
because we want to strengthen their feeling that they 
are part of the management team and because many 
of them may later be transferred or promoted to line 
supervisory jobs. Here, then, is a brief review of the 
five sessions comprising the basic course. 


1. History of Unions in the United States 


This lecture is organized around the stories of seven 
principal labor leaders: Samuel Gompers, John L. 
Lewis, William Green, Philip Murray, George Meany, 
Walter Reuther, and James Hoffa. Not only is this 
historical background essential to the supervisors’ un- 
derstanding of current problems, but it always proves 
an enormously stimulating introduction to the whole 
subject. 


2. Legal Background of Collective Bargaining 


A chronological survey beginning with the period 
when unions were considered conspiracies in restraint 
of trade. 

The supervisors study the sections of the Wagner 
Act, the Taft-Hartley Act, and the Labor-Manage- 
ment Reporting and Disclosure Act that apply to their 
administration of the agreement. 
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One of the chief functions of this session is to tell 
the participating supervisors and executives what 
they can and cannot say in labor relations situations. 


3. Labor Relations in the Oil Industry 

The third session comes very close to home for the 
supervisors, since it deals with events in which they 
themselves have participated and provides the ex- 
planatory background for these events. 


4. Labor Relations Policies 


This session is organized around the following ques- 
tion: Unions have their policies and long-range goals 
set forth in writing—is the same true of management? 
It begins with an analysis of the three P’s: Policies, 
Procedures and Practices. 

This three-step analysis shows the supervisor how 
central his role is, for, as the lecturer points out, an 
organization’s success or failure can be measured by 
the extent to which its practices carry out its policies. 

The session quickly settles down to a consideration 
of labor relations policy. The supervisors discuss man- 
agement’s need for policies and examine the union 
and management positions on such questions as the 
composition of the bargaining unit; closed shop, union 
shop, and open shop; wages; management’s preroga- 
tives; promotions; and feather-bedding. 


5. The Supervisor’s Role in Labor Relations 


Running like a thread through the final session is 
the idea that supervisors can to a considerable extent 
nullify the contract—usually by failing to enforce its 
provisions. The lecturer reports on arbitration cases 
in which management was overruled in the attempt to 
enforce contract clauses that supervisors had inten- 
tionally or unintentionally ignored. He also explains 
that grievance handling is actually a form of day-to- 
day contract negotiations, that the supervisors’ deci- 
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sions on formal and, more important, informal griev- 
ances constitute their plant’s common law of labor 
relations. 

At some of our plants, this fifth subject runs on 
for several weeks as the supervisors study the prob- 
lems that have arisen locally under each section of 
the contract. A number of groups also study the 
grievances and arbitration cases that have come up 
under particular provisions. 

In order to present the labor relations course to 
supervisors of non-union white-collar employees, we 
had to make substantial changes in the basic format. 
In effect, we devised two special courses—one for 
supervisors of engineers and one for supervisors in 
the Accounting and Finance Departments. The en- 
gineering course, which consists of four sessions, takes 
its first three from the basic course. The fourth ses- 
sion deals with white-collar unionization, and the 
unionization of engineers in particular. Among the 
subjects covered in this lecture are the reasons be- 
hind the drive to unionize engineers, the measures that 
various companies and their supervisors have taken to 
satisfy the needs of engineers, and the experiences of 
a few companies whose engineers joined a union and 
later voted it out. 

The course given to accounting and finance super- 
visors, whose departments are composed largely of 
clerical workers, also runs for four sessions. The first 
two are the standard sessions on union history and 
on labor relations in the oil industry. The third, White- 
Collar Unionization, follows the same basic format 
as the analogous lecture in the engineering course, 
but emphasizes the unionization of clerical workers. 

The final session of this course has no parallel in 
the other two: it consists of three days of problem- 
solving round tables. So that discussion will be full 
and free, the three levels of management meet sepa- 
rately. 
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Each group drew up a list of problems, which was 
presented the next day to the higher-level meeting. On 
the basis of the three days’ discussions, a set of recom- 
mendations was eventually drawn up. They were sub- 
sequently tested by depth interviews with supervisory 
and managerial employees on all levels, and some of 
them are already being put into effect. 

It should hardly be necessary to emphasize that all 
the courses and all the training in the world will do 
little good if the supervisor is not kept up to date 
about what’s going on in the labor relations sphere. 
The three principal channels through which the stream 
of news can flow are written communications, super- 
visory meetings, and personal contact between the 
supervisor and his boss. 

In the dual-loyalty situation that prevails in union- 
ized companies, workers naturally gravitate to the 
person or organization that has the information they 
need. If it’s the shop steward who knows the answers, 
they will tend to go to him for more than news. So a 
prime purpose of a labor relations communications 
program is to establish the supervisor as a fountain- 
head of accurate, reliable information. 

Written communications typically take the form of 
a “labor relations bulletin” reporting on the company’s 
negotiations, relevant arbitration decisions, and strikes 
and settlements within the industry. Digests of recent 
legislation affecting supervisors are also often in- 
cluded. The key element in these bulletins is speed, 
for supervisors must be able to counteract rumors as 
soon as they arise. 

A number of companies do not observe regular pub- 
lishing schedules, but issue their bulletins as the 
occasion demands. Spot-news bulletins may be only 
a paragraph or two in length, but they get the story 
out when it’s hot, making the foreman, rather than 
the shop steward, the source of news in the shop. 
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The second key element in these bulletins is accu- 
racy; most publications stick to straight reporting. 

A second form of written communications is the 
memo or letter to supervisors reporting on contract 
negotiations. Here, too, speed is essential. Companies 
usually try to get these memos into the hands of their 
supervisors within 24 hours after any negotiations 
session, and many try to get them out the morning 
after each session. 

A still faster way of reporting on negotiations is 
being adopted by an increasing number of companies: 
minutes after bargaining ends, they tape-record the 
information, which is then played over the telephone 
whenever a certain number or extension is dialed. 

Supervisory meetings provide not only speed but a 
double check on accuracy: in supervisory meetings, 
management can make sure that everyone concerned 
gets the story straight. 

Many companies make a practice of calling meetings 
as soon as a contract is signed. They explain the new 
provisions and answer the supervisors’ questions. 

Personal contact between the supervisor and his 
boss, important in resolving all labor relations mat- 
ters, is essential in dealing with grievances and arbi- 
tration. It offers an unrivaled opportunity for train- 
ing the supervisor in the proper way to handle 
grievances and for pointing out to him the mistakes of 
the past. 

Finally, there is the third method of training super- 
visors in labor relations—participation. 

The most common means of securing supervisors’ 
participation in the bargaining process is to solicit 
their suggestions for contract changes. 

Most often, the company calls its supervisors to- 
gether—usually in small groups rather than in one 
large one—a few months before the negotiations. As 
they examine the contract section by section, the super- 
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visors single out the difficulties they have had with 
each one and suggest additions, deletions, and revi- 
sions. 

Another method of soliciting suggestions is to select 
committees from among the supervisors and assign 
each one a major provision of the contract. The com- 
mittees present recommendations to a meeting of all 
the supervisors, who then vote upon them, offer addi- 
tional suggestions, and eventually draw up a set of 
recommendations for the company. 

Another method is to solicit ideas from supervisors 
in regular weekly training sessions. Each week, the 
supervisors discuss a different section of the contract, 
using as case studies the grievances and human-rela- 
tions problems that have arisen from it. Their ideas 
for improving the contract emerge in the course of 
this examination of case histories. Not only does this 
method allow the supervisors time to think through 
their labor relations problems, but enables them to 
discuss the troublesome provisions as soon as a rele- 
vant incident occurs. 

Similar advantages are provided by the use of con- 
tract booklets. When a new contract is signed, each 
supervisor is given a booklet in which the contract is 
printed on the left-hand pages. (The right-hand pages 
remain blank.) As problems of interpretation or ad- 
ministration arise in the course of the year, the super- 
visor notes them down opposite the clauses in question. 
Later on, this record of personal experience becomes 
the basis for suggestions made in meetings or train- 
ing sessions about the contract. 

Whatever the method, soliciting supervisors’ sug- 
gestions for contract changes is valuable on several 
counts: Most important, it makes them feel that they 
are part of the management team. Second, their re- 
ports on conflicts they have had with union stewards 
in interpreting the contract point out to the company 
which sections must be rewritten for greater clarity. 
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Because of all the managerial groups first-line su- 
pervisors are best placed to find out what is happen- 
ing in the union, they can frequently help the 
company’s negotiators gain understanding of internal 
union problems and insight into which union demands 
are real and which are just “window dressing.” 

Supervisors cannot give equally sound advice on all 
matters, and the company should direct their attention 
where it will bring the most helpful results. Many 
companies have found that supervisors offer particu- 
larly useful suggestions on these three subjects: 


Seniority—especially questions of probationary 
periods, layoff, rehiring, upgrading, transfers, 
and job posting. 

Wage payments—especially clauses dealing 
with job evaluation, time standards, and merit 
rating. 

Discipline—in particular, warning systems and 
methods for recording infractions of plant rules. 


Unless the company intends to make use of its su- 
pervisors’ suggestions, it would do better not to solicit 
them at all. If the supervisors suspect that their 
recommendations are merely filed away, they will feel 
that management has made fools of them, and the 
whole project may very well backfire. 

Only about one out of four companies ever has su- 
pervisors sit in on negotiations—and then it’s usually 
as observers rather than as active members of the 
bargaining team. When supervisors do take an active 
part in negotiations, as far as possible, the supervi- 
sory team itself is allowed to decide who will represent 
them. 

Increase in prestige is generally considered to be 
the chief benefit of having supervisors actually partic- 
ipate in contract negotiations. For though—as has 
been pointed out—any kind of participation strength- 
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ens the supervisors’ feeling that they belong to the 
management team, when they engage in bargaining 
themselves their status vis-4-vis that of the shop stew- 
ard or of the union committeeman is undoubtedly 
raised. 


This method also has a number of other advantages: 


It provides a channel of quick communication 
with the entire supervisory team, so that first-line 
management hears about the progress of the ses- 
sions at least as soon as the union members. 

The supervisors gain a better understanding of 
the problems top management faces in contract 
negotiations. 

In actual bargaining, the union is less likely to 
make distorted statements about shop conditions 
when the supervisors are there to refute them. 

Supervisory participation in bargaining aids in 
executive development by providing valuable 
training for future negotiations work. Also, of 
course, management can gain some helpful clues 
to likely candidates for advancement. 


The concept of the supervisor as part and parcel of 
the management team must be a way of life within the 
company. To expect the supervisor to live up to his 
managerial role in a moment of labor relations crisis 
is futile if in all other aspects of management he re- 
mains industry’s forgotten man. 
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Social and Economic Implications of 
Private Pensions 


Condensed from an article by Robert Tilove, Senior Vice- 
President, Martin E. Segal and Co., Inc., Consultants and 
Actuaries, published in 14 Industrial and Labor Relations 
Review 24-34 (October 1960), and printed with permission 
from the Industrial and Labor Relations Review. Business 
address: Industrial and Labor Relations Review, Cornell 
University, Ithaca, New York. Single copy price, $1.75. 


By the end of 1958, about 40 percent of all industrial 
employees were covered by private pension plans. Nor 
had the growth come to a halt. In each of the preced- 
ing two years, more than a million workers were added 
to coverage. 


The Development of Private Pensions 


In a significant sense, both the timing of the Social 
Security Act and timing in the spread of private pen- 
sion plans are attributable to the depression. 

If the average man were in a position to make de- 
pendable arrangements for his own security, so sure 
of fulfillment that the possibility won general accept- 
ance, it is likely that collective programs, whether 
government or industrial, would not now be so im- 
portant. For most people, security through purely 
personal means is frustrated not so much by the sheer 
level of income, but by the many forms of uncertainty 
by which they are surrounded. 

The depression was simply the most cataclysmic of 
several manifestations of insecurity. Others are: 
technological unemployment (whether from automa- 
tion or of the old-fashioned variety), depressed areas, 
and declining industries. Inflation is still another as- 
pect. The people who comprise our society cannot be 
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assured that they will continue over long periods un- 
disturbed in their economic grooves. 

Security in old age has been made still more diffi- 
cult of attainment through purely personal measures 
by the emerging social pattern of old age. Farm 
households which sustained three or four generations 
have been giving way to urban living, in which the old- 
er people maintain their own homes apart from their 
grown children. A rural or small-town economy which 
had productive functions for the elderly has retreated 
before an urban and industrial society in which the 
demand for manpower is largely on an all-or-none 
basis. The depression served to impose a dramatic 
concentration of the historic forces—it replaced a tide 
with a tidal wave. 

The movement toward private pensions did not 
gather momentum, however, until economic recovery 
was well under way. The pace quickened noticeably 
with World War II. There were reasons apart from 
economic upsurge for that particular timing. 

During the war, high profits and high tax rates— 
both corporate and personal—made deferral of in- 
come through pension plans very attractive. 

An early upsurge of plans intended to benefit the 
corporate executive led to adoption of the Revenue 
Act of 1942, which was directed toward buttressing 
against tax avoidance and encouraging the inclusion 
in pension plans of rank-and-file employees. Provi- 
sions against discrimination undoubtedly had the ef- 
fect of extending coverage to many white-collar em- 
ployees, but it is dubious that many manual workers 
profited from the Code requirements. 

Plans established in the forties were almost entirely 
in the form of enforceable commitments to specified 
benefits, backed by segregated reserves. These ele- 
ments are standard today. By contrast, many of the 
earlier industrial pension programs were policies or 
declarations of intent which gave no rights to the em- 
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ployee, but left payment essentially to the discretion 
of the company. Nor were they funded by the accumu- 
lation of separated assets in advance of benefit pay- 
ments; pensions were a current disbursement of the 
company, with all that implied in the way of constant- 
ly growing expenditures over a long period of years. 

The greatest expansion of pension coverage resulted 
from the thrust of collective bargaining. It came in 
1950, following the Supreme Court’s decision in the 
Inland Steel case that pensions were a proper subject 
for negotiation; the report of the President’s Fact- 
Finding Committee for the Steel Industry; and the 
agreement of the United Auto Workers with the Ford 
Motor Company. 

The setting of a pattern through precedent should 
not obscure the fact that pensions were an answer to 
basic need. The man who retired in 1950 was 45 to 
55 in the depression, and the chances are that his life 
savings had been used up tiding over his unemploy- 
ment or that of a relative. 


Benefit Changes Since 1950 


Benefit levels have changed remarkably in the ten 
years since 1950. In the course of about ten years, 
Steel went from $100 a month, inclusive of the primary 
social security benefit, to $2.60 in monthly benefits 
per year of service, or $78 a month for the 30-year 
man, exclusive of social security benefits. Auto agree- 
ments have had a similar history. 

The Bankers Trust survey of plans established or 
amended in 1956-1959 revealed essentially the same 
benefit level. In flat benefit plans (those without rela- 
tion to salary), the most common benefit for a 30-year 
man fell in the range of $63-83 a month. By contrast, 
plans established or modified in an earlier period— 
1953-1955—-generally provided $50 a month or less. 

The so-called ‘conventional’ plans, which relate the 
pension amount to the individual’s salary or wages, 
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generally provide benefits for the 30-year man which 
fall in the range of 25-45 percent of career earnings. 
The percentages climb with the salary level because 
many unilateral (nonnegotiated) plans are of the so- 
called ‘integrated’ variety, with differential benefit 
rates—one on the portion of compensation used for 
social security taxes and benefits (currently $4,800 a 
year), and a higher benefit rate on the remainder of 
compensation. 

Where benefits are related to ‘final pay,’ that is, 
based on earnings in the years close to retirement in 
order to avoid long-term devaluation of the accrued 
retirement income, the benefit accrual rate is general- 
ly lower. 

The combination of social security and private plan 
benefits provides retirement income which is a much 
higher percentage of preretirement income for the low- 
paid than it is for other employees. The practice ap- 
parently is to provide substantially more than 50 per- 
cent of pay for the lowest-paid employees and to 
graduate the benefits upward for the higher-paid, but 
without a constant percentage relationship of benefits 
to earnings. 


Prospects for Future Growth 


As one might expect, coverage by pension plans 
varies widely by industry. In 1957, for example, 100 
percent of the workers in electric utility companies 
employing 100 or more were covered by plans; in the 
manufacture of motor vehicle parts it was over 85 
percent, but in footwear manufacture those covered 
were only 17 percent of total employment in establish- 
ments of eight or more workers. 

It is certainly possible to predict substantial growth 
of private pension coverage. For one, quite a good 
deal of coverage remains to be effected within the 
scope of existing collective bargaining, and there are 
many establishments, union negotiations aside, which 


30 


















IMPLICATIONS OF PRIVATE PENSIONS 


will no doubt catch up with what is now prevailing 
practice in their respective industries. 

Nevertheless, there are probably sharp limits to the 
number of workers who ultimately will be covered by 
private pension plans. There are millions of workers 
in small establishments and in industries with highly 
irregular employment who are unlikely to be covered 
by pension plans in the near future. Pension plans for 
the construction trades, seamen, or entertainers would 
be impossible, or virtually so, without an industry- 
wide fund. Yet the establishment of industry-wide 
funds in situations of this type depends on union or- 
ganization. Consequently, the extent of unionization 
is a limiting factor for pension plan growth where 
employing units are small and unstable and employ- 
ment with any one establishment irregular. 

There are other limiting factors. If young women 
are a large proportion of the employees and they quit 
when they get married or have children, a pension 
plan may not have enough appeal to the employer or 
the employees. If the employing company has been 
established only recently or is not yet assured of a 
secure future, a pension plan may not seem attractive. 

Last year, it was a reasonable guess that private 
pension plans would in ten years cover 45-55 percent 
of the wage and salary labor force outside of govern- 
ment and agriculture. Coverage is, at this time— 
1960,—better than 40 percent. In the light of the con- 
tinuing progress, it might be safer to revise that pro- 
jection to a figure of 50-60 percent by 1970. 


Mobility and Vesting 

Pension plans have been criticized as tying a worker 
to his job. Many pension plans do not vest benefits, 
and those which do generally condition the vesting 
on age and service requirements. Consequently, under 
most plans, if a worker wants to leave his job, he 
must consider that he may have to abandon the credits 
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toward an ultimate pension which he has built up. 
This may, it has been pointed out, serve as a strong 
deterrent to any change in jobs. This criticism often 
is the basis of arguments that social security should be 
made more adequate, that private plans ought to pro- 
vide full vesting, or that the Internal Revenue Code 
or some other law ought to require vesting. 

There is an important element of truth in the idea 
that a nonvested pension plan tends to reduce mobili- 
ty. That is, in fact, one of the reasons an employer 
establishes a plan. On the other hand, it is important 
that any appraisal of this problem should be fairly 
balanced. 

The number of workers covered by plans who will 
be ineligible for pensions because of job changes has 
often been overstated. The fact is that it is a most 
unusual pension plan which does not qualify the great 
majority of the retiring employees, and not for mini- 
mum amounts but for the benefits payable with 20, 25, 
or 30 years of service. In fact, one way of judging 
the adequacy of a pension plan and the soundness of 
its design is to note whether it is providing substan- 
tial benefits for the great majority of those who reach 
a pensionable age. 

Many of the estimates of benefit eligibility are de- 
rived from over-all rates of turnover, or from figures 
on the number of jobs held as revealed by Social Se- 
curity records. These measures are altogether too 
crude. A valid estimate can only be made in terms of 
what is happening among workers retiring from em- 
ployments covered by pension plans or by projecting 
turnover rates which are appropriate to the particular 
industry and developed by categories of age and 
length of prior employment. 

It is basic that turnover declines drastically with 
age and service. Most job-changing takes place when 
the worker is too young to worry about the effect on 
his pension, or too soon after he was employed for 
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him to have much to worry about. Furthermore, if he 
changes jobs before he is 40 or 45, he still has time 
to accrue a respectable pension at his new job. When 
the worker has reached 40 or 45, there are many other 
factors which restrain his mobility : family, home, com- 
munity, and job seniority, and these are likely to be 
stronger restraining influences than are pension 
rights. 

There has been a good deal of change in the past ten 
years in the direction of greater vesting. In 1955, both 
Auto and Steel incorporated vesting provisions. In 
the former case, it is granted after age 40 and ten 
years’ service. In the latter, it applies in the event of 
layoff or plant shutdown and requires attainment of 
age 40 and fifteen years of service. 

Late in 1958, about 60 percent of 300 negotiated 
plans analyzed had vesting in one form or another. 
Six years earlier, this had been true of only 25 per- 
cent. It has been estimated that as many as one-fourth 
of the workers covered by pension plans achieved a 
vested right by the time they have become 40 and have 
completed ten years of service. 

Plans established or amended in the 1956-1959 peri- 
od show the same trend. The Bankers Trust survey 
found the 82 percent of the ‘pattern’ plans included 
some form of vesting, compared to 41 percent in the 
1953-1955 period. Of ‘conventional’ plans, it was 90 
percent, compared to 74 percent earlier. 

Vesting, for purposes of that analysis, included 
early retirement provisions, that is, provisions per- 
mitting an employee to retire after age 55 or 60 with 
benefit rights if he had completed some required peri- 
od of service (such as ten years or more). In addition, 
there has been an increased tendency to preserve ulti- 
mate benefit rights for employees terminating after 
40 but before an appropriate early retirement age. 

Industry-wide pension plans in most cases auto- 
matically provide a limited form of vesting, since they 
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permit job transfers within the scope of the plan with- 
out damage to pension rights. These plans have as- 
sumed increasing significance. 

For many types of work, a multiemployer plan is 
inescapable—for example, seamen, construction work- 
ers, actors. In other situations, where coverage is 
more elective, the industry-wide fund offers other ad- 
vantages. Aside from job mobility within its scope, it 
can generally offer uniform benefits for uniform cost, 
efficiency of large-scale operation, and greater sta- 
bility and continuity than any one employer can as- 
sure. It can also make the process of negotiating pen- 
sion plans more manageable for a large union dealing 
with many small- or moderate-sized employers. 

It is possible now to anticipate an important growth 
of industry-wide plans in the elective category, par- 
ticularly of national or regional plans with wider 
scope than that embraced by any one collective bar- 
gaining agreement. The International Association of 
Machinists is considering a national pension plan to 
help solve the problem of negotiating and providing 
pension plans for a far-flung membership employed 
in units running from two or three up to several 
thousands. 

An industry-wide plan which is ‘elective’ calls for 
provisions which are unnecessary for a single bargain- 
ing unit able to enforce stability of coverage. But the 
generalization remains valid that, as pension coverage 
proceeds into the industrial areas most difficult to 
reach, there will be an increasing tendency to seek 
solutions along the lines of pooled plans. 

Integration or reciprocal arrangements among in- 
dustry-wide plans are another relatively new develop- 
ment affecting mobility. These agreements provide 
pension rights for employees whose employment has 
been divided among two or more pension funds. They 
have been successfully operating among marine offi- 
cers from coast to coast, and among several trucking- 
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industry pension funds in the New York City metro- 
politan area. 

It is worth observing that with the adoption of a 
vesting provision, a pension plan tends to increase a 
worker’s ability to change jobs. He has the equivalent 
of money in the bank—even though it is frozen for his 
retirement—and he is better able to take the risk of 
changing jobs if he is so inclined. 

A pension plan can increase mobility. It is doubtful 
that airline pilots will become totally inactive if they 
retire at 60. Their rights to early retirement at 50, or 
even 45, may come to be exercised in favor of taking 
other employment. Plans like that of the United Par- 
cel Service of New York, which is intended to en- 
courage retirement of drivers after 55, may in time 
serve to effect a transition out of a physically de- 
manding job into one more congenial to a worker ap- 
proaching his sixties. 

In summary, then, while many pension plans—per- 


haps most, even today—may tend to inhibit mobility, 
their effect is probably minor, effective only in the 
age and service brackets where mobility is at a mini- 
mum anyhow. On the other hand, the spread of early 
retirement and other vesting provisions means that 
many pension plans may tend to increase the freedom 
of a worker to change jobs. 


Pension Fund Investment 


The sensational growth of pension fund reserves 
and their investment have aroused strong interest. 
Pension fund reserves were $2.4 billion in 1940. By 
the end of 1958, they had grown to $39.3 billion. By 
1965, total pension assets will be $77 billion and in the 
early 1970’s they may be $100 billion. At the end of 
1959, the reserves of self-insured plans (funds handled 
without an insurance company) totaled $25.3 billion. 

Until the late 1940’s, it was rare for a pension fund 
to invest in stocks. In 1951, self-insured plans had 8 
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percent of their reserves in common stock. By the end 
of 1959, the figure had risen to 30.5 percent. Pension 
funds have been the most rapidly growing class of 
stock purchaser. In 1959, they put 50 percent of their 
net receipts into common stock. 

It is arresting to consider that some pension funds 
can buy control of a company (and this has indeed 
happened in a few notable cases). It is startling to 
realize that some jointly managed industry-wide funds 
have enough assets to buy up some of their participat- 
ing employers. 

This is not the occasion for exploring these ques- 
tions. It may suffice here to offer these findings: 

In the aggregate, the common stock holdings of pen- 
sion funds are not likely to be an impressive portion of 
the total market. (By 1965, maybe 4.5-6.0 percent.) 

The aggregate of all institutional investors—includ- 
ing mutual funds, banks, and insurance companies— 
will represent a substantial percentage of stock owner- 
ship. 

Pension funds are supplying an increasing part of 
the funds needed for equity investment. 

Pension fund buying has been concentrated in some 
20 issues and may have given the market an upward 
bias. 

Variable annuities have spread. The airline pilots 
have them as supplements to their fixed benefit plans. 
There are probably over a hundred variable annuity 
plans in the country today. Last year, the Prudential 
Insurance Company won the right to establish a com- 
mon stock fund and to write variable annuities in New 
Jersey, and Massachusetts and Connecticut have given 
insurance companies the right to set up common stock 
funds as vehicles for funding pension plans, independ- 
ently of the variable annuity concept. 

It would not be surprising to find pension funds 
breaking out into new forms of investment, apart from 
stocks and bonds. 
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Private Pensions and Social Security 


Has the growth of private pension plans interfered 
with the development of social security, or vice-versa? 
Hither of the two results is theoretically possible. One 
can argue that, without social security, private pen- 
sion plans would be more ample. On the other hand, 
there have been observers concerned that private 
plans might satisfy the needs of well-organized work- 
ers or of those in prosperous industries and make 
them uninterested in improving social security, so 
that less fortunate people would suffer from a con- 
stantly inadequate social security system. 

It is entirely possible for a minority to suffer from 
the self-satisfied indifference of a majority. I suggest 
that it has not happened in social security. Existence 
of the social security system has not discouraged the 
growth of private plans. The federal system has left 
a wide area for supplementation, both in filling out 
benefits for workers earning more than $4,800 and in 
making retirement income more adequate to meet the 
needs of those earning less. An increase in the eco- 
nomic level raises enough of the employee population 
above minimum standards so that it becomes impor- 
tant to consider a graduating of retirement incomes. 

Our social security is only mildly graduated. Our 
private plans serve in a measure to carry forward the 
idea of wage-related benefits, not necessarily by way 
of the benefit formulas, but by adding to the benefits 
provided for workers who are either well organized 
or employed in the more prosperous industries. 

It is probable that social security has helped to 
stimulate the development of private plans. As in the 
case of life insurance, it has provided a ‘floor’ on 
which one could hopefully build. The social security 
system makes it realistic to work toward an adequate 
retirement income. 

Nor does it appear that the growth of private plans 
has inhibited the development of social security. Im- 
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provement of the social security system has been a 
biennial affair ever since 1950, the very year when 
pension plans were first negotiated on a large scale. 

There is also the possibility that the growth of pri- 
vate plans may actually serve to stimulate the develop- 
ment of social security. We are establishing stand- 
ards for adequate economic security in the years of 
retirement. These visible standards may help to 
frame future public policy, as well as the practices of 
private pension plans. 





Controlling Unemployment at the 
Company Level 


Condensed from an article by Edward D. Wickersham, 
published in 14 Industrial and Labor Relations Review 
68-82 (October 1960), and printed with permission from 
the Industrial and Labor Relations Review. Business ad- 
dress: Industrial and Labor Relations Review, Cornell 
University, Ithaca, New York. Single copy price, $1.75. 


Only a generation ago in the United States unem- 
ployment was considered a personal problem—person- 
al to the unemployed worker. Today unemployment 
is recognized as a major problem of human survival 
and security by government, employers, and unions. 
The individual employer in almost all industries to- 
day is under a state-imposed financial obligation to 
minimize unemployment of his “own” work force. In 
significant industrial sectors, collectively bargained 
employment stabilization and severance pay plans fur- 
ther add to this obligation. Local unions make rules 
governing the distribution of unemployment among 
their members a prime subject of collective bargain- 
ing. 

This article traces recent changes in methods of 
controlling unemployment at the company level, com- 
ments on the significance of present-day practices, and 
outlines some future problems. 


The Prevention of Unemployment 


Changes in public policy and the phenomenal growth 
of collective bargaining in the last thirty years have 
provided additional incentives to employers to stabi- 
lize employment at the company level. 

Before the Great Depression, action in preventing 
unemployment was wholly a matter of private initia- 
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tive, but of little scope and significance. Possible cost 
savings accruing to a stabilizing employer included 
smaller investments in capital equipment, improved 
financial stability, reduction in worker restrictions of 
output, lower labor turnover, reduction in spoilage 
and supervisory costs, more efficient operation runs, 
and lower material costs. Since, however, most in- 
dustry was less highly mechanized in the thirties than 
it is today, the cost savings available to a particular 
firm through employment stabilization probably were 
less attractive then than now. There was no generally 
recognized social obligation to stabilize employment. 
The probable cost savings of stabilization were often 
not immediately visible. 

Since the Great Depression, government has as- 
sumed major responsibility for maintaining a high 
level of employment in our society. Today’s massive 
governmental program for minimizing unemployment 
rests primarily on monetary and fiscal policy, sup- 
plemented by a system of labor exchanges, vocational 
training and counseling, unemployment compensation, 
and preference to areas of labor surplus in govern- 
ment contract placement. 

Today at the company level, the manager is con- 
stantly confronted with economic and institutional 
pressures which encourage him to stabilize employ- 
ment. Increased levels of mechanization have magni- 
fied the cost savings available through stabilized 
operations. Experience rating under unemployment 
compensation provides a clearly visible measure of 
the additional costs attributable to irregular employ- 
ment. In some companies, the costs of supplemental 
unemployment benefits, which incorporate the experi- 
ence rating principle, and of severance pay also en- 
courage employment stabilization. The Fair Labor 
Standards Act and collective bargaining requirements 
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for overtime premium pay operate in the same direc- 
tion. In unionized companies, the manager is regular- 
ly bombarded with union demands for greater em- 
ployment security to be achieved by such diverse 
means as limitations on subcontracting, control of 
technological change, work standards determinations, 
job assignments, and full-crew provisions. Many non- 
union employers consider employment stabilization to 
be one of the most effective counter arguments to 
union organizational drives. Finally, the management 
community places high priority on employment stabili- 
zation programs. 

Stabilization efforts frequently involve many as- 
pects of the business, such as product diversification, 
inventory policy, special pricing policies, the develop- 
ment of entirely new markets for established products, 
and new production techniques. 

The crucial questions about employment stabiliza- 
tion at the company level remain largely unanswered, 
however. In the economy as a whole, what progress 
has been made in stabilizing employment at the com- 
pany level? Where employment has been successfully 
stabilized, what were the motivating forces toward 
stabilization? To what extent can business prevent 
unemployment? Recent experience suggests that many 
managers are becoming more confident about their 
ability to stabilize employment than they have been 
in the past. At the same time, increasing government 
interest in countercyclical measures suggests that un- 
employment is being more widely recognized as a 
problem of the society as a whole and beyond the 
competency of the individual business enterprise. 

While the stabilization of employment may be be- 
yond the control of the company management and lo- 
cal union, they are the groups most concerned with, 
and best qualified to settle, the problem of distributing 
whatever unemployment may occur. 
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The Distribution of Unemployment 


When a reduction in scheduled man-hours becomes 
imperative, the employer (and, when applicable, the 
union) must answer the following questions: 

1. Should we reduce our working force by the 
method of layoffs or should we retain the entire force 
on a shortened work schedule? 

2. If we adopt a shortened work schedule, should 
we reduce the hours per day or the hours per week or 
rotate full work weeks with weeks of layoff? 

3. If a reduction in force becomes necessary, which 
employees will be laid off? Should we place major or 
exclusive emphasis on: (a) Length of service; (b) 
Efficiency; (c) Skill; (d) Family responsibilities; (e) 
Ability to find reemployment; or (f) Ability to recruit 
replacements when business picks up? 

During the Great Depression unorganized employ- 
ers made widespread use of work-sharing. Secondary 
devices included extension of credit to employees, 
emergency employment (made work), employee gar- 
dens, cooperation with community relief agencies, dis- 
missal wages, and early retirement in specific cases. 
Work-sharing was also encouraged by many NRA 
codes. 

In the pre-CIO period managers placed heavy em- 
phasis on factors other than seniority in selecting em- 
ployees for layoff. About an equal number of com- 
panies gave consideration to competency and length 
of service in selecting employees for layoff. Many 
employers also gave some consideration to such fac- 
tors as family status, attendance, and loyalty. A 
Bureau of Labor Statistics survey conducted in 1932 
attempted to determine the decisive factors in selec- 
tion for layoff in manufacturing concerns. Slightly 
over half of the companies surveyed by BLS stated 
that retention was based solely on efficiency, while 
about one-fifth of the companies used length of service 
as the primary basis for retention and another one- 
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fifth of the companies considered family responsibili- 
ties as decisive in retention. 

From the very start, unions insisted on seniority as 
the sole criterion in layoffs and rehiring, while accept- 
ing work-sharing down to thirty or even twenty-four 
hours per week as a means of alleviating distress. 
They lobbied for public assistance to the unemployed 
and unemployment compensation. A few of them, for 
example the Newspaper Guild, even negotiated sever- 
ance pay during the thirties. 

The craft unions used both traditional and new 
methods in meeting the mass unemployment of the 
depression years. Ratios of apprentices to journey- 
men were modified to reduce the number of appren- 
tices, but the effectiveness of control on entrance to 
the trade undoubtedly declined during the depression 
as unions lost members. The craft unions also lobbied 
for public works and other measures designed to in- 
crease the demand for their members’ services. Work- 
sharing was widespread among craft unionists. 

Employer policy in dealing with unemployment has 
been dramatically changed by the growth of collective 
bargaining in the last thirty years. Almost anything 
the unionized employer does about layoffs or unem- 
ployment is subject to negotiation, while many non- 
union employers feel an almost constant pressure to 
“match” the conditions established in the most recent 
collective bargaining agreements. 


Application of Seniority 

Employers sometimes favor work-sharing because it 
enables them to keep their work force intact during a 
period of slack business and may enable them to mini- 
mize unemployment compensation costs associated 
with layoffs. In a period of prolonged and widespread 
cyclical unemployment, work-sharing would have wide- 
spread humanitarian appeal among workers, employ- 
ers, unions, and the general public. Under present-day 
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levels of unemployment compensation, work-sharing 
has little appeal to workers and unions as a solution to 
short-term slumps in business. On the basis of take- 
home pay, most workers would prefer full weeks of 
work and full weeks of layoff. At the same time, it 
seems likely that prolonged unemployment in the econ- 
omy of a particular industry would provide a substan- 
tial impetus to a special kind of work-sharing—the 
shortened work week or shortened work day. Under 
most present-day collective bargaining agreements, 
management has quite wide discretion in deciding 
whether to operate full weeks with a reduced force or 
to operate shorter hours with a full force. 

Today seniority is probably the most widespread 
single method of selecting employees for layoff at the 
company level. An estimate of 10,000,000 workers 
covered by collective bargaining agreements establish- 
ing seniority as the primary criterion for layoff is 
probably conservative. In cases where the work site 
is fixed and the employer is engaged in a continuous 
business, it is hardly an exaggeration to say that 
length of service in layoffs has become the norm. 

The importance of seniority among nonunion firms 
is difficult to state with precision. In 1947, the Na- 
tional Industrial Conference Board found that about 
one-fourth of 793 nonunionized firms had some type 
of seniority provisions. Slightly over 100 of these 
firms had seniority policies sufficiently formalized to 
be included in a 1950 study of seniority in nonunion- 
ized firms. Although the plans studied by the Con- 
ference Board placed emphasis on factors other than 
seniority in layoffs, “practical layoff experience of 
many of these non-unionized companies has shown 
them that these qualifying factors, unless they are 
definitely outstanding, do not outweigh length of serv- 
ice.” 

Although the seniority principle is deeply en- 
trenched, its application to layoffs remains a problem 
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in many companies. The major limitations on the 
“last-in, first-out” principle are the problem of depart- 
ment elimination and plant closures. In attempting 
to resolve these problems, the employees and union 
seek maximum personal job security while the man- 
agement seeks minimum interference with company 
operations. 

As long as the bargaining unit is a single plant and 
changes in the composition of jobs needed at the plant 
are infrequent, the seniority system poses few serious 
problems. More difficult problems in the application 
of seniority arise when a whole department is elimi- 
nated by a change in production methods, or work is 
shifted between geographically isolated plants of a 
multiplant concern, or a plant is permanently closed. 

The future application of seniority will be dramat- 
ically influenced by recent and impending major 
technological change. Management and even public 
opposition to expanded seniority units may be great 
in the next decade, however. The use of multiplant 
and industry-wide seniority systems poses major prob- 
lems for management in assembling and maintaining a 
labor force composed of the right skills as well as 
problems in developing teamwork. The great influx 
of youth into the labor market predicted for the 1960’s 
may generate a public demand for more job opportuni- 
ties for younger workers. Compensation of displaced 
or laid-off workers may consequently receive in- 
creased emphasis as a means of cushioning the per- 
sonal and occupational adjustments necessitated by 
economic change. 


Compensating the Unemployed Worker 

Before the passage of unemployment compensation 
legislation and the firm establishment of collective 
bargaining in manufacturing industry, only a few 
groups of workers had financial protection against 
unemployment through their unions and employers. 
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In 1934 total coverage of these plans approximated 
235,000 workers. 

In 1960 employers and/or unions seeking to estab- 
lish programs to alleviate the wage loss of unemploy- 
ment have several alternative plans available to them: 
true guaranteed wage plans, severance pay, supple- 
mental unemployment benefits, and various types of 
savings, investment, or profit-sharing plans. The 
most realistic approach to these plans is to view them 
as supplements to, rather than substitutes for, unem- 
ployment compensation. 

True guaranteed annual wage plans seem destined 
for a relatively insignificant role under collective bar- 
gaining. It seems likely that their establishment will 
be limited to those industries where product demand 
stabilization is well within management’s capabilities. 
In industries where stabilization is difficult, true guar- 
anteed wage plans pose imminent disaster for com- 
panies in the form of practically unlimited employer 
liability. While liberalized SUB and/or severance pay 
plans give workers benefits virtually equivalent to the 
guaranteed annual wage, they avoid this major weak- 
ness of the latter, and on that account are likely to be 
more widely adopted. 

Severance pay is firmly established under both col- 
lective bargaining and unilateral employer personnel 
policies. It is particularly suitable to the problems of 
skill obsolescence, plant closures, and secular reduc- 
tions in force. 

Multiemployer severance pay plans have recently 
been established by the International Ladies’ Garment 
Workers’ Union and between furniture manufacturers 
and the Furniture Workers in New York City. The 
AFL-CIO estimates that about 25 percent of current 
agreements contain severance pay provisions and that 
these agreements cover at least 35 percent of all work- 
ers under union agreements. 
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Coverage of severance pay plans for unorganized 
employees is difficult to estimate, but it can be stated 
with certainty that very large numbers of such work- 
ers receive these benefits. Both negotiated and unilat- 
eral severance pay plans are more common among 
larger than smaller companies. 

Eligibility for severance pay is almost always re- 
stricted to workers who lose their jobs through no 
fault of their own. The amount of pay granted is usu- 
ally a function of their length of service and rate of 
compensation. Typically, severance pay is financed on 
a pay-as-you-go basis without the establishment of 
funds or reserves prior to the actual time of employee 
separation, though unique types of severance pay have 
recently been grafted on to SUB plans and savings or 
investment plans. 

In only five years supplemental unemployment bene- 
fit plans have established a firm beachhead in Ameri- 
can industry. They provide assistance to workers on 
short-term layoffs as well as those permanently sepa- 
rated from employment. Very heavy recession unem- 
ployment in 1957-1958 subjected SUB plans to a se- 
vere financial test which they passed with flying 
colors. Although SUB plan coverage probably did not 
exceed 3,000,000 workers early in 1960, SUB plans 
have become a focal point in unemployment benefits 
bargaining. 

All types of SUB plans have certain basic features. 
All cover union-represented workers meeting specific 
seniority requirements. Benefits approximate two- 
thirds of after-tax weekly income, including unemploy- 
ment compensation, for maximum benefit periods 
ranging from twenty-six to fifty-two weeks. Benefits 
are paid from a SUB fund created by employer con- 
tributions of up to approximately five cents per man- 
hour worked. Administrative procedures also closely 
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parallel the operation of state unemployment compen- 
sation agencies. 

Several aspects of the operation of SUB plans de- 
serve special mention. The employer’s liability is 
specifically limited and predictable within a reason- 
ably narrow range. SUB plans are closely integrated 
with unemployment compensation both as to eligibility 
standards and total benefits payable to workers. Ad- 
vanced funding and automatic reduction in benefits 
duration and amount make SUB plans almost as “de- 
pression proof” as privately financed pension plans. 
SUB plans provide an economic incentive to employ- 
ment stabilization similar to that provided by experi- 
ence rating in unemployment compensation. As a form 
of pooling of the risk of unemployment among the 
present employees of a company, the various SUB 
plans assure the availability of benefits to high senior- 
ity employees who may need them, but no benefits 
accrue to employees who are not laid off. 

Almost an infinite variety of savings, investment, or 
profit-sharing plans may serve as a substitute for 
severance pay or supplemental unemployment benefit 
plans. Under these plans, the employer “matches” all 
or part of an individually authorized payroll deduc- 
tion. Each employee retains a right to his contribu- 
tion plus a proportionate share of stocks purchased 
by the fund. Another variation on these plans is the 
establishment of a benefit fund from profits on some 
predetermined basis. In all of these plans, the em- 
ployee’s share of the assets may be used for unemploy- 
ment or other types of benefits. 

It is difficult to generalize about savings plans as a 
cushion against unemployment. An outstanding fea- 
ture of these plans is that an employee’s “share” may 
be used to finance any type of unemployment, whether 
due to short layoffs, illness or other personal incapac- 
ity, separation at the employer’s convenience, and, 
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finally, even compensation when the employee is dis- 
charged for cause. 

Several reasonably common characteristics of these 
plans warrant comparison with the provisions of SUB 
plans. Like SUB, savings plans provide a specifically 
limited and reasonably predictable employer liability, 
but avoid any relationship with unemployment com- 
pensation. Like SUB, advanced funding in savings 
plans tends to operate in a countercyclical direction. 
Savings plans are probably somewhat less “depression 
proof” than SUB because there are less conservative 
restrictions on the investment of savings funds than 
SUB funds. Unlike SUB, savings and investment 
plans provide no economic incentive to the employer 
to stabilize employment. Under savings plans, there 
is no redistribution of income from working to non- 
working employees or pooling of the risk of unem- 
ployment. Savings and investment plans place major 
emphasis on individual thrift or forced savings. 

Even if savings plans fail to make a significant dent 
in collective bargaining agreements, they are impor- 
tant because of their apparently increasing use for 
nonrepresented employees. 

One final source of funds for alleviating the distress 
of unemployment should not be overlooked. Large 
sums of money are regularly expended for a host of 
fringe benefits, some on a pay-as-you-go basis like 
vacations, holidays, and health and welfare benefits, 
and others, like pensions, for the development of sub- 
stantial reserves. Some of this money may be ear- 
marked for unemployment alleviation. Even where 
money has not been specifically provided for unem- 
ployment benefits, a management and a union could 
agree to divert reserves or current expenditures for 
fringes to unemployment benefits if it became ap- 
parent that unemployment was the central problem 
facing employees. 
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Private Programs and Social Policy 


Steady work and wages will always be better for the 
society, managers, and workers than unemployment 
benefits. This goal remains uppermost both in govern- 
ment and private unemployment programs. At the 
same time, a substantial degree of personal disloca- 
tion is the inevitable price of economic progress. The 
goal of employment stabilization should not be per- 
mitted to nourish inefficient enterprises or run coun- 
ter to the expressed desires of consumers in the mar- 
ket-place. 

Decisions about who will bear the brunt of unem- 
ployment are uniquely suited for determination at the 
company level. These decisions, however, affect the 
social and personal welfare of persons who may not 
have an employment relationship with the particular 
company. By replacing the efficiency and family cri- 
teria in selecting employees for layoff, seniority has 
substituted a known status for uncertainty about who 
will be laid off. For employers, seniority requires 
that greater care be exercised in original selection, 
training and placement, but provides some help in 
keeping the full work force intact during periods of 
short shutdowns. 

For society, however, seniority is an ideological 
contradiction of the principle of individual initiative; 
how it works out in practice is a matter for interesting 
conjecture. Undoubtedly, seniority has lengthened the 
average work life of American workers, and the se- 
curity it provides may very well have a beneficial 
effect on individual willingness to put in a little extra 
effort. Seniority probably reduces labor mobility, but 
it appears to be only a minor force working in this 
direction compared to marital status, home ownership, 
age, ethnic origin, and other factors. 

Experience with unemployment compensation makes 
it possible to evaluate severance pay and SUB with 
greater precision than seniority and employment sta- 
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bilization plans. The basic questions regarding sever- 
ance pay and SUB are their compatibility with UC, 
their inherent financial soundness, and the social 
desirability of fulfilling the needs for which they were 
designed. 

Planned to provide special assistance to workers 
who are permanently separated from their present em- 
ployment, severance pay appears to be entirely com- 
patible with UC. Some state UC authorities have 
ruled that severance pay is compensation for past 
services and therefore, not a basis for disqualification 
for UC benefits. 

Pay-as-you-go financing of severance pay is subject 
to severe criticism, because of the possibility that the 
company will be unable to meet its pledged obligations 
should it encounter very adverse business conditions. 
Most severance pay plans are so recently established, 
however, that they have not faced a severe financial 
test. Present trends suggest that severance pay will 
continue to grow rapidly in terms of coverage. Since 
permanent displacement is the most difficult unem- 
ployment problem any individual ever faces, it seems 
socially desirable that severance pay eligibility and 
benefits should be liberalized. 

Critics of SUB argue that it is incompatible with 
UC because the higher benefits under SUB destroy 
the incentive to seek re-employment. At the same 
time, SUB benefits are generally within the “non- 
deferrable expenditures” standard frequently advo- 
cated as a proper level of UC benefits. There is a 
definite need for a comparative study of workers’ job- 
seeking efforts under SUB and regular UC benefit 
levels. Proponents of SUB argue that the supplemen- 
tal benefits in themselves are small enough not to 
interfere seriously with the incentive to seek re-em- 
ployment. 

Prospects for further expansion of SUB coverage 
are, in fact, dim. SUB was designed to meet some 
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almost unique problems in certain highly unionized 
industries. The annual model change-over in the auto 
industry posed a unique unemployment problem for 
auto workers, and major technological change and 
plant relocation were, and continue to be serious prob- 
lems in both the auto and steel industries. By re- 
establishing a meaningful relationship between wages 
and unemployment benefits, the SUB plans in those 
industries have restored experience rating as an in- 
centive to employment stabilization. Although auto 
workers typically receive high wages when they are 
working, there probably is some justification for spe- 
cial unemployment benefits during the annual model 
change-over. SUB seems somewhat less suitable than 
severance pay as a means of cushioning the unemploy- 
ment caused by technological displacement and plant 
relocation. 

Although savings and investment plans do not di- 
rectly attack the problem of unemployment at the 
company level, they should be commended like any 
other plan which holds promise as a means of alleviat- 
ing some of the personal hardship of unemployment. 
In view of their apparent acceptability to manage- 
ment, they may become an important influence, par- 
ticularly among nonrepresented employees. 

Unemployment is no longer considered the personal 
responsibility of the unemployed worker. Unemployed 
workers are treated with dignity as a matter of legal 
and contractual right. The efforts to control and al- 
leviate unemployment through collective bargaining 
and governmental action are major bulwarks against 
the growth of a permanent radical proletariat in cen- 
ters of industry and population. On the negative side, 
it must be remembered that many workers are left out 
of present measures of protection against unemploy- 
ment, since they have not been able to establish or 
maintain a continuous employment relationship which 
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is the basis for most private and governmental bene- 
fits. 


Controlling Unemployment in the 1960’s 

The U. S. Department of Labor has predicted very 
significant changes in the size and composition of the 
American labor force during the 1960’s. The increase 
in the number of workers during the 1960’s will be by 
far the largest for any ten-year period in our history 
—50 percent greater than during the 1950’s. Workers 
under 25 will account for nearly half of the labor force 
growth during the 1960’s. More workers will be 45 
years and over in 1970 than in 1960, despite earlier 
retirements. The age group 25-44 will show a rela- 
tively small increase. A larger proportion of women 
—especially older women—will work. Mining, trans- 
portation and public utilities, and manufacturing will 
experience relatively minor growth, while the most 
rapid growth is expected in construction, finance, in- 
surance, real estate, trade, government services and 
other services. Unskilled and semiskilled occupational 
groups will experience relatively minor growth, while 
the most rapid growth is expected among the profes- 
sional, technical, clerical and sales, service, proprietor 
and manager and skilled occupational groups. 

The size of the annual influx of new workers may 
alone accentuate the “security consciousness” of both 
new entrants and persons already employed. Certain- 
ly this trend will be re-enforced by the larger number 
of workers over 45. The projected increases in em- 
ployment for women suggest that more women will 
look on jobs as long-term arrangements than has been 
true in the past. Many present-day strongholds of 
unionism, with highly developed systems of controlling 
unemployment at the company level, will play a rela- 
tively less significant role in economic life. 

Changes such as those just outlined will present 
new issues for private and government action in meet- 
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ing the problem of unemployment. The accomplish- 
ments of the last generation have been spectacular in 
terms of social and individual welfare. One can, there- 
fore, feel confident that managers, workers, unions, 
and government officials will show at least equally 


great ability and ingenuity in meeting the manpower 
challenge of the sixties. 





Seniority Rights and Trial Periods 


Condensed from an article by Wayne E. Howard, pub- 
lished in 15 Arbitration Journal 51-64 (No. 2, 1960), and 
printed with permission from The Arbitration Journal. 
Business address: American Arbitration Association, Inc., 
477 Madison Avenue, New York 22, New York. Single 
copy price, $1.75. 


The application of labor agreement provisions quali- 
fying seniority rights in terms of skill and ability is 
fraught with difficulty. One problem area that war- 
rants some consideration is the use of the trial period 
as a device to demonstrate ability. 

Attention has been focused on a simple and objec- 
tive test which directly relates worker ability to job 
requirements. Based on the concept that job perform- 
ance is the best proof of ability, the trial period seeks 
to measure an employee’s abilities in carrying out the 
duties of work different from that on which he had 
previously been employed, where such change has re- 
sulted from an application of the promotion or layoff 
provisions of the contract. The period of time may 
vary from a matter of minutes up to three months. 

One basic purpose then of the trial period is to get 
away from subjective estimates of ability, and to 
substitute an objective test of observed performance. 
A second purpose of the trial period is to familiarize 
the employee with the requirements of the job. Equip- 
ment, layout, and procedures are dynamic and a break- 
in period is required so that he may become acclimated 
to the changed environment. Thirdly, the trial period 
may be used to resolve reasonable doubt concerning an 
employee’s ability in cases where other criteria which 
have been applied were unable to resolve the issue. 

Arbitrators have been very careful to distinguish 
between a trial period and a training period. A trial 
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period is not a period wherein the worker may seek 
to gain training in the sense of acquiring ability to 
perform the duties of the job. The trial period stresses 
present performance, rather than potential ability. 
Some arbitrators have developed the concept of a 
demonstration period which they distinguished from 
the trial period in terms of its extremely short dura- 
tion wherein the worker requires only to be shown 
what and where the work is, the worker being then in- 
stantly ready to do it adequately. Both the trial period 
and the more restrictive demonstration period have 
been regarded as tools for ability measurement rather 
than procedures under which management is obligated 
to train employees in order that they may exercise 
their seniority rights unhampered by ability qualifica- 
tions. 

Some collective bargaining agreements specifically 
provide for a trial period as the final criterion on 
which ability is to be measured. Other labor agree- 
ments achieve the same purpose by defining the terms 
“capability” and “competency” in terms of a trial 
period. Another variation provides that once the em- 
ployer has made the selection of an employee, pre- 
sumably upon other criteria, the employee is given an 
opportunity to prove his ability within a probationary 
period. 

Even in the absence of specific contractual author- 
ity, however, many arbitrators have imposed on the 
employer the general obligation to settle disputes over 
alleged ability by means of a trial period. Imposition 
of such an obligation seems related to several underly- 
ing factors in each situation, namely, the degree of 
seniority afforded by the labor contract, the nature 
of the job, and the inability of other criteria to resolve 
the issue of ability. 

Where the collective bargaining agreement provides 
that seniority shall predominate in promotions or 
layoffs, with a mere sufficiency of ability required by 
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the senior candidate, arbitrators are more likely to 
require the employer to give such candidate a trial 
period to determine whether he has the necessary 
ability. Some arbitrators feel that the strong weight 
given to seniority in such contracts makes it necessary 
for the company to give equally strong proof that the 
senior employee did not possess the required ability. 
A trial period provides such strong proof. 

When the nature of the job to be filled is one of 
critical importance from the standpoint of safety or 
where the job is of strategic importance in maintain- 
ing high production or high quality requirements, trial 
periods are not likely to be required. Arbitrators are 
loath to take such a responsibility where the failure 
of the employee may result in costly or dangerous 
operations. On the other hand, where there is no 
danger inherent in a job or where the job is simple, 
arbitrators have ruled that the employer’s obligation 
to give a trial period is more pressing. 

In almost every case studied where an arbitrator 
did not require a trial period, the application of other 
ability criteria had resolved the issue to the point 
where a trial period would be superfluous. Further, in 
each case where an arbitrator imposed a trial period 
in the absence of contractual requirements, it was 
made clear that management was unable to resolve the 
issue to the satisfaction of the arbitrator by the use of 
other criteria. 

The fact that the labor agreement contains specific 
contract clauses providing for trial periods as means 
of establishing the ability qualification does not guar- 
antee senior employees the right to a trial. A bona 
fide dispute over capability must exist. There must 
be reasonable grounds for believing that the employee 
has the ability. There is no compulsion to provide a 
trial period where the job patently cannot be handled 
by the employee in question. 
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The problem of what constitutes a fair trial period 
is concerned principally with two interrelated issues: 
the length of the trial period and the circumstances 
under which the employee is required to demonstrate 
his qualifications and ability. This is related to the 
complexity of the job requirements and the degree 
of skill necessary, rather than to some arbitrary 
length of time. Even where the contract provides a 
stated trial period, the employer may freely cancel 
such a trial whenever it becomes apparent that the 
worker does not have the ability. It has been held that 
under these circumstances a fair trial is independent 
of contract stipulations. On occasion, arbitrators have 
also extended trial periods when management has 
been unable to formulate, or where supervisors were 
divided on, an opinion of employee ability. 

Arbitrators have also examined the conditions under 
which the trial was carried out. Two important factors 
which have been looked into are the instructions which 
were given the worker and the general assistance 
which was offered him in his attempt to familiarize 
himself with the job requirements. Where instructions 
and assistance were lacking, or where they were given 
in greater measure to one employee than to another, 
arbitrators have tended to rule that the trial period 
was unfair. The trial period is neither a device for 
raising standards nor for lowering them. Where ar- 
bitrators have found the performance standards in 
the trial period to be higher than those management 
expected of current employees, they have ruled that 
such a trial period was unfair. 

Another problem is the plight of the worker who 
fails to qualify on the trial period. Where the trial 
period is utilized in promotion, invariably the contract 
or past practice protects the candidate in cases where 
he fails to qualify by allowing him to return to his 
previous job. In the case of layoff, however, no pre- 
vious job is currently in existence, and in the absence 
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of clear contract terminology arbitrators are not in 
firm agreement as to the employee’s future rights. 
One group of arbitrators has ruled that failure to 
qualify during a trial period cancels the seniority 
privileges of bumping into other jobs, since discharge 
from the trial job is not because of layoff, but lack 
of ability. Another arbitrator reaches the same conclu- 
sion, but for the more practical reason that to allow 
further bumping privileges would be unsettling to the 
operations of the company and to the junior employees 
still employed. One arbitrator, however, reached an 
opposite conclusion that an employee on failing a trial 
for a given job has the right to bump into the next 
lower job. 

Arbitrators have carefully examined the bumping 
procedure to determine whether the company was neg- 
ligent in the choice of jobs upon which an employee 
was allowed a trial. It has also been held that the 
failure of an employee upon a trial will not extinguish 
his bumping rights where the employer has failed to 
inform the employee of all the jobs he could have 
chosen. 

Where the problem is one of measuring ability 
against new job requirements, no other criterion pos- 
sesses to as great a degree the desired characteristics 
of effective standards of measurement. The trial 
period is objective and possesses functional fitness 
to a high degree. By matching the employee’s ability 
directly against the requirements of the job, a realistic 
evaluation of job performance can be obtained. Fur- 
thermore, the trial period is simply to apply and is 
easily understood as a standard of evaluation. 

The chief weakness of too widespread a use of the 
trial period lies in the risks inherent in having un- 
tried employees attempting to prove their ability on 
critical jobs. Many operations may be performed by 
employees who prove incompetent during the course 
of the trial. While such incompetence may be clearly 
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indicated to them, in a manner impossible to achieve 
under other criteria, the costs to the company of such 
incompetence may be staggering, and the possible 
threat to the safety of other employees may be very 
real. 

Even where the parties, themselves, have provided 
for trial periods as criteria for the measurement of 
ability in the collective bargaining agreement, in their 
interpretation of those provisions, arbitrators have 
tended to minimize the problems resulting from the 
employment of personnel in jobs for which they are 
unqualified. The major safeguards imposed by ar- 
bitrators have been: 


1. The careful distinction between a trial period 
and a training period. 

2. The refusal to order a trial period in certain 
critical jobs. 
The requirement that a job candidate must 
possess sufficient ability to warrant a trial. 
The right of management to cancel the trial 
wherever the job candidate demonstrates his 
incompetence. 
The termination of bumping rights for em- 
ployees who fail to qualify during the trial 
period. 


A careful distinction between a trial period and a 
training period serves to prevent an untrained em- 
ployee from exercising his seniority rights to claim 
jobs which he obviously has neither the experience 
nor competence to perform. During a training period 
emphasis is placed upon requisite ability upon com- 
pletion of the program, but in the trial period impor- 
tance should be placed upon ability at the beginning 
of the period. This does not mean that senior em- 
ployees should not be given training, but merely that 
trial periods are not the proper media for that pur- 
pose. They are often an inefficient training device. 
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First, they are inextricably bound to the seniority 
principle. Selection is biased in the direction of com- 
pany service; other qualifications which would im- 
prove the selection of trainees are often not considered. 
Secondly, the training frequently lacks organization 
or competent instruction. Thirdly, the trial period 
most often comes into play at a time when training 
is usually unneeded or not desirable, namely during 
a decrease of forces. 

The critical job poses a special problem. How can 
it be precisely defined? There is the danger that the 
contractual seniority rights can be whittled away by 
arbitrary determination of ability on the part of the 
employer. On the other hand, there is the risk that 
excessive costs and even unsafe operation of company 
equipment may result. To management, every job 
is critical; to the union, no job is beyond the pale of 
proof through the use of the trial period. The arbi- 
trator must attempt to draw a balance between the 
dangers of the inadequate measurement of ability 
through other criteria against the latent risks involved 
in determining the ability of the employee through the 
trial period. 

Trial periods are criteria, measurements, yardsticks 
for determining ability. Where patently unqualified 
employees are permitted to have the benefit of a trial 
period, the trial period loses all meaning as a criterion 
of determining ability. Where a senior employee under 
the bumping provisions is allowed a trial on whatever 
job he chooses, and, regardless of the ability evi- 
denced during the trial period, is maintained on that 
job for the full contractual period, then the trial period 
becomes in effect a psuedo-dismissal wage. 

If the granting of trial periods to every senior 
employee is to be avoided and the problems of in- 
competent operation are to be minimized, it is neces- 
sary to develop other criteria of ability. They must 
be sufficient to screen out candidates whose ability is 
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obviously below that necessary to undertake the per- 
formance of the job for which they have requested a 
trial. 

The termination of bumping rights for employees 
who fail to qualify during a trial period is another 
important safeguard for preventing the trial period 
from becoming a vehicle for inefficient operation and 
personal gain. Where the employee is transferred for 
company convenience, or where he is attempting to 
develop his skills for maximum advancement within 
the hierarchy of jobs, there seems little question that 
protection in his former job is but a matter of simple 
justice. But where economic conditions cause his old 
job to disappear, he can retain his employment only 
at the expense of some fellow worker. Under these 
conditions, the justice of his claim must be balanced 
against the rights of the employer and his fellow 
employees. 

The knowledge that failure to qualify means layoff 
is a leavening influence in such situations to prevent 
outrageous claims on jobs by senior employees. The 
senior employee is likely to assess his ability in more 
realistic terms, and to limit the application of his 
bumping rights to jobs on which he has had previous 
experience or to those which he feels reasonably sure 
he can perform competently. It removes the frustra- 
tion which can result when the junior is required to 
yield his job to an obviously incompetent senior. For 
even through the senior does not qualify, in the ab- 
sence of safeguards he could displace the junior em- 
ployee for the term of the trial period. If termination 
of bumping rights is not provided, the senior employee 
could bid on a series of jobs, and in the event of failure 
to qualify continue this procedure indefinitely. 

Another problem which exists in the use of the trial 
period to measure ability is the assurance that the 
conditions under which the trial is taken are such as 
to give the job candidate a fair opportunity to demon- 
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strate his ability. The job candidate has every right 
to demand that his efforts to demonstrate his ability 
be furthered by every assistance and encouragement 
the employer has at his disposal. 

This problem is particularly difficult to solve be- 
cause it is one which cannot be resolved by negotiators 
or arbitrators. It does not represent a conflict of 
issues between the company and the union. Rather its 
roots are sunk in the area of social pressures surround- 
ing the foreman and the work group. It is occasioned 
by the sometimes irrational defense mechanisms 
erected by a working team to any outside force which 
threatens the survival of the group. The bumping 
employee is an intruder in the social framework. His 
presence causes a loss to one of the members of the 
group. Until he familiarizes himself with the par- 
ticular job, his output will likely be poorer than that 
of the displaced employee, resulting in extra effort on 
the part of others in the group or causing group output 
to fall. The danger, therefore, of less than full co- 
operation is very real. 

The manner in which obstacles can be placed in the 
way of the employee on trial are myriad, and often 
difficult to detect. Instances have been noted not only 
of an absence of instructions, but of oversupervision 
where the foreman continually “breathed down the 
neck” of the trial employee, instances of fellow em- 
ployees’ making his work more difficult, and instances 
of retaining the displaced employee in a super-numer- 
ary position until such time as the trial employee failed 
to qualify. 

The establishment of clear lines of promotion and 
demotion may help to minimize both the problem of 
incompetent operation and that of employee reaction 
to the employee undergoing trial. In effect, each job 
is a training ground for the one above it. When a 
reduction in force occurs, the bumping employee 
merely slides back down the ladder into a job in which 
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he has already gained previous experience. Further, 
in all likelihood, he would be working in the same social 
environment or among employees with whom he has 
had relatively close contact by reason of related jobs. 


Thus, the social stigma placed on the outside intruder 
would be lacking. 








































The Taft-Hartley Welfare and Pension 
Trust—An Emerging Legal Entity 





Condensed from an article published in 35 New York 
University Law Review 1182-1189 (June 1960) and 
printed with permission from New York University Law 
Review. Business address: Vanderbilt Hall, Washington 
Square South, New York 3, New York. Single copy price, 
$2.00. 


Pension and welfare trusts of the types exempted by 
section 302 have had a history of marked growth in 
the past twenty-five years, but their treatment in the 
courts has varied from jurisdiction to jurisdiction. 
It is the objective of this Note to examine the legal 
character of and the extent of federal supervision 
over the welfare and pension funds regulated by sec- 
tion 302(c) (5). 

A section 302 trust must meet certain requirements. 
The fund must be held for the purpose of a welfare or 
} pension plan, the agreement must be in writing, and 
any trust created after 1945 must be administered 
jointly by representatives of the employer and the 
employees. Payments made to a labor representative 
for a trust which fails to comply with these conditions 
are prohibited by section 302. 

However, the courts tend to construe the require- 
ments liberally. For example, although the statute 
requires that the trust agreement be in writing, the 
instrument need not be signed. Moreover, the for- 
malities will be satisfied if the collective bargaining 
contract provides for subsequent reduction of the 
agreement to writing. Where a trust benefits both 
labor and management and the opportunity for abuse 
is minimal, it is generally recognized as a valid sec- 
tion 302 trust. 
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Enforcement of Employer’s Obligation to Contribute 

Section 301(a) of the Taft-Hartley Act permits 
suits to enjoin violation of collective bargaining agree- 
ments. This section has been construed as conferring 
federal jurisdiction over suits to enforce the em- 
ployer’s obligation to make trust payments. The action 
may be brought against an employer by the union, as 
promisee, or by the trustees of the fund, as third party 
beneficiaries. Trustees have standing to sue an em- 
ployer only if there is a valid trust. This requires the 
existence of a trust res. 

Some courts have indicated a tendency to enlarge 
the obligations of employers. In one case, a dispute 
arose over the computation of premiums. Its resolu- 
tion depended upon which of the signatory company’s 
mines were included in the trust agreement that pur- 
ported to list all the mines covered. Nonetheless, the 
court construed the agreement to include unlisted 
mines acquired after the execution of the contract. 

The obligation of the employer to contribute to the 
fund is not conditioned upon the union’s performance 
of its duties under the collective bargaining agreement, 
at least in the absence of express language to that 
effect. In Lewis v. Benedict Coal Corp., the Supreme 
Court held that an employer cannot set off his claim 
for breach of the collective bargaining agreement 
against the trustees’ claim for money due the fund. 

The opinion recognized the theory that set-off is 
available under the ordinary third party beneficiary 
contract. However, it distinguished the third party 
beneficiary contract on the basis that the promisor’s 
only interest in the contract is to obtain the promised 
consideration. The Court advanced several reasons 
for construing the trust provisions of the collective 
bargaining agreement so as to preclude the right of 
set-off. For one, the agreement was industry-wide and 
involved many promisors. In addition, the Court con- 
sidered the royalty payments to be in the nature of 
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compensation and noted that a company cannot with- 
hold from the wages of employees the amount of dam- 
ages against the union. Finally, the Court looked to 
the national labor policy, as expressed in the Taft- 
Hartley Act, that the union and not its members 
should be the sole source of recovery for the union’s 
own obligation. 

In construing the agreement, the Court took into 
account the unique features of the trust funds. How- 
ever, the opinion indicates that parties may, by ex- 
plicit language, provide for union performance as a 
condition precedent to the employer’s obligation. It is 
submitted that such a provision would be so contrary 
to the purpose and spirit of the statute that it should 
not be enforced. 


Judicial Protection of Employees’ Rights 

For effective enforcement of a beneficiary’s rights, 
the trustees should be amenable to suit in the bene- 
ficiary’s state. He can, of course, effect personal serv- 
ice on all the trustees, but this is difficult and expen- 
sive, especially since a section 302 trust has multiple 
trustees. Alternatively, jurisdiction can be obtained 
at the situs of the trust. This solution is of little value 
when the beneficiary lacks the resources necessary to 
prosecute a suit in a jurisdiction which may be some 
distance from his own. Thus, the strict application of 
jurisdictional requirements has led to unfortunate 
dismissals. However, a satisfactory solution has 
evolved in Pennsylvania. On the basis of in rem juris- 
diction, the complainant-beneficiary may garnish 
premiums owed to the fund by an employer doing 
business within the state. The trust is treated like a 
foreign unincorporated association. 

In the absence of diversity of citizenship, it is still 
unclear whether the employee-beneficiary may sue in 
a federal court. If the federal courts cannot otherwise 
obtain jurisdiction, conflicting rather than uniform 
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judicial interpretations will be more likely. The stat- 
ute should be interpreted not merely as excepting 
lawful trusts from its scope, but rather as affirma- 
tively providing for the creation of trusts conforming 
to its requirements. Under this interpretation, suits 
concerning the administration of section 302 trusts 
would raise a federal question. Thus, the federal 
courts wouid have jurisdiction. 

To protect beneficiaries who are also contributors 
to the funds, the Taft-Hartley Act has been construed 
to entitle such persons to an audit of the trust ac- 
counts. The courts will restrain a union from taking 
disciplinary action against a union member who ex- 
ercised this right. 

The rights of prospective beneficiaries are safe- 
guarded by court supervision of the trustees’ deter- 
mination of coverage under the pension plan. The 
scope of judicial review of coverage varies with the 
manner in which the fund is legally characterized. 


Trustees and Administration 


The Taft-Hartley Act requires that the trust fund 
be administered by a joint board of trustees, with 
representation equally apportioned between union and 
management. Presumably, Congress intended by this 
provision to eliminate any opportunity for union mis- 
use of the moneys. The board, however, is an odd 
sort of fiduciary. Normally, fiduciaries are bound to 
avoid situations involving a conflict of interest, but 
such conflict is built into the statutory trusteeship. 
Union trustees are more likely to be disposed to in- 
clude as many beneficiaries as possible, whether qual- 
ified or not. On the other hand, management trustees 
will generally be interested in limiting company con- 
tributions. 

Many trust accounts are now placed with the larger 
Eastern banks for investment. In such cases, the banks 
appear to control investments, while the statutory 
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trustees are merely overseers. The courts permit con- 
siderable latitude in the investment policy of the 
statutory trustees. 

The scope of the administrative problems and abuses 
with which the federal courts are willing to deal is not 
clear. Some courts have taken the position that Sec- 
tion 302(e) of the Taft-Hartley Act was intended 
merely to give federal courts the power to prevent 
unlawful payments to union members, and not to con- 
fer broad jurisdiction over trust funds. A better re- 
sult was reached in American Bakeries Co. v. Barrick 
where the court found that there were no payments 
in violation of the statute but nonetheless granted 
relief. It ordered physical separation of the union and 
trustee offices so as to avert the “chance, or even the 
appearance,” of improper practices. 

Most collective bargaining agreements are of rela- 
tively short duration. The parties can provide either 
for continuance of the trust agreement or for distribu- 
tion of the trust funds on expiration of the collective 
bargaining agreement. Specific provision for such 
eventualities is rare. Nonetheless, the courts have not 
dealt with the problem of distribution under agree- 
ments lacking such a provision. 

A problem of modification arises when union mem- 
bers transfer from one local to another. Traditionally, 
trustees could not credit the second local with pay- 
ments made before the beneficiary moved. However, 
the increased mobility of labor under modern condi- 
tions has intensified the need for such transfers. Ac- 
cordingly, two New York courts have sanctioned this 
type of transfer. 
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STRIKE SUPERSENIORITY: VALID EXTENSION 
OF NLRB v. MACKAY RADIO AND TELE- 
GRAPH OR VIOLATION OF SECTION 8(a) (3) 
OF THE NLRA? 


Condensed from 27 University of Chicago Law Review 
368-381 (Winter, 1960) and printed with permission from 
Chicago Law Review. Business address: University of 
Chicago Press, 5750 Ellis Avenue, Chicago 37, Ill. Price, 
$6.00 per year. 


NLRB v. California Date Growers Assn., 259 F.2d 587 
(9th Cir. 1958); Olin Mathieson Chemical Corp. v. 
NLRB, 232 F.2d 158 (4th Cir. 1956), aff’d per 
curiam, 352 U.S. 1020 (1957); NLRB v. Potlatch 
Forests, 189 F.2d 82 (9th Cir. 1951). 


In NLRB v. Mackay Radio & Telegraph Co., the 
Supreme Court ruled that an employer had the right 
permanently to replace economic strikers. The Court 
gave paramount weight to the right of the employer “to 
protect and continue his business by supplying places 
left vacant by strikers.” The Court appeared to accept 
the position that the employer’s right to maintain oper- 
ations during a strike was given substance by his 
privilege to give replacements permanent tenure. 

A number of practical considerations may deter the 
employer from exercising his right to replace strikers. 
Among these are the unavailability of a sufficient 
number of skilled replacements, and the bitterness, 
and possibly violence, which may be touched off by 
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replacement. One additional difficulty that has been 
asserted by employers is the reluctance of replace- 
ments to accept employment during the strike on 
terms which will, under the normal operation of the 
employer’s seniority system, make the replacements 
the most vulnerable to lay-off in the event of any 
seasonal or other curtailment of the employers’ work 
force following the strike. To meet the latter diffi- 
culty, employers have devised so-called superseniority 
or strike seniority arrangements, and have urged that 
such arrangements are a legitimate means of prevent- 
ing normal seniority from eroding the employer’s right 
to replace. The crucial element in such an arrangement 
is that it makes reinstated strikers the most vulnerable 
to displacement in the event of a subsequent lay-off. 

The National Labor Relations Board has invalidated 
all the superseniority plans on which it has ruled. In 
the later cases the Board appears, however, to have 
qualified its earlier position that superseniority ar- 
rangements were invalid per se. The Board’s two 
most recent rulings have stressed the improper motive 
behind the plan, rather than its inherently discrimina- 
tory character. The Courts of Appeals have, on the 
other hand, from the outset, shown a more favorable 
disposition toward superseniority plans, but they have, 
in the three cases in which they have ruled upon su- 
perseniority, differed on the requirements for a valid 
plan. 

This comment will first examine the decisions on 
superseniority in the light of the Mackay doctrine. 
It will then consider the desirability of this extension 
of the Mackay rule in the light of the statutory frame- 
work and its underlying policy. In NLRB v. Potlatch 
Forests, the first case presenting the issue to the 
courts, the Mackay doctrine was extended to sanction 
the initiation and implementation of a strike super- 
seniority plan. The NLRB held that the supersenior- 
ity policy was a violation of the antidiscriminatory 
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provisions of the National Labor Relations Act. The 
Board’s petition for enforcement was, however, denied 
by the 9th Circuit Court of Appeals, which held that, 
in the absence of evidence of a discriminatory motive, 
superseniority is a necessary concomitant of the right 
to hire replacements recognized in Mackay. 

A different result from that in Potlatch was reached 
by the Court of Appeals for the Fourth Circuit in 
Olin Mathieson Chemical Corp. v. NLRB. The em- 
ployer in that case instituted a superseniority plan 
shortly after the termination of an economic strike. 
Subsequently, seven employees were laid off in ac- 
cordance with the new policy. The Board’s holding 
that the policy violated sections 8(a)(1) and (3) of 
the Act was affirmed by the Court of Appeals for the 
Fourth Circuit, one judge dissenting. 

The court distinguished Potlatch principally on the 
ground that the employer in Potlatch had advocated 
strike seniority before the strike was settled, had 
adopted the policy at the time of settlement, and had 
consistently maintained that policy at all times there- 
after. The underlying facts do not appear to support 
a significant distinction between the two cases on the 
basis of the timing of the new policy. In neither case 
was the superseniority policy promulgated at a time 
when it could possibly have been used to induce re- 
placements to fill the vacancies. 

The 4th Cireuit did imply rather strongly that where 
the test of economic necessity is met, such a plan could 
be proper, and at no point in its opinion did it criticize 
the result in Potlatch. The Olin Mathieson decision 
did, however, squarely take issue with Judge Orr’s 
statement in Potlatch that the timing and necessity 
of an offer of permanency under the Mackay doctrine 
are irrelevant. The majority in the Olin Mathieson 
case declared that such an offer was proper only where 
necessary to induce replacements to work during a 
strike. 
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The Supreme Court granted certiorari in the Olin 
Mathieson case and the 4th Circuit decision was 
unanimously affirmed from the bench after the Court 
had heard only the employer’s argument. 

The most recent decision on superseniority, NLRB 
v. California Date Growers Assn., is of special interest 
since it was handed down by the 9th Circuit Court of 
Appeals which had, seven years previously, decided 
the Potlatch case. 

The Board, overruling the trial examiner, found 
that the superseniority policy, adopted three months 
after termination of a strike, was a violation of section 
8(a)(1) and (3) of the Act. The Board dismissed the 
employer’s contention that his action was necessary 
for economic reasons and distinguished the case before 
it from Potlatch on the basis of the employer’s delay 
in announcing the new seniority policy. The Board 
found that the timing of the policy together with other 
independent unfair labor practices of the employer 
showed that the employer was motivated by a desire 
to punish the strikers. 

In enforcing the Board’s order, the 9th Circuit court 
relied on Mackay and Potlatch for the proposition that 
“the actions taken by (the employer) in the instant 
case do not constitute unfair labor practices in and of 
themselves. Such actions in particular situations may 
be perfectly permissible within the act.” It went on 
to stress that nowhere on the record was it indicated 
that the employer found it necessary to promise the 
non-strikers superseniority in order to continue its 
operations. The court distinguished Potlatch on the 
ground that in that case the employer had made his 
position “clear and open before termination of the 
strike.” It concluded that there was substantial evi- 
dence on the record to support the Board’s finding of 
a discriminatory and punitive motive. 

The 9th Circuit in California Date Growers thus 
reaffirmed the proposition, announced in Potlatch, 
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that superseniority, where not punitively motivated, 
was a logical extension of the Mackay rule and there- 
fore not unlawful per se. The California Date 
Growers’ court thus impliedly repudiated the notion, 
advanced in Potlatch, of “propriety of the employer’s 
concern” with the status of the replacements at a later 
date when a promise of superseniority was no longer 
necessary to insure the continuation of operations. 

In the light of the divergent results reached and 
the different considerations stressed in Olin Mathie- 
son, and California Date Growers to what extent may 
Potlatch be said to be the accepted law today? There 
would appear to be little doubt that the courts have 
accepted the general proposition that superseniority 
when imposed under proper circumstances and with- 
out discriminatory motive, is a valid extension of the 
Mackay doctrine. Since, however, the courts do not 
appear to be prepared to reject superseniority as 
unlawful per se, it is appropriate first to examine the 
limitations on its application, which are suggested 
by the cases. The considerations emphasized in the 
three opinions are: (1) “necessity”; (2) timing of 
notification of strikers and non-strikers; (3) “pro- 
priety”; and (4) motive. 

It is submitted that the only criterion for the legal- 
ity of superseniority plans acceptable under and con- 
sistent with the Mackay doctrine, if indeed that doc- 
trine can validly be extended to sanction such plans, 
is the test of “necessity.” The employer’s right in 
Mackay to hire replacements rested solely upon his 
right to carry on his business during the strike. As- 
surance of permanent tenure to replacements was held 
to be proper, despite the fact that it was in derogation 
of the strikers’ rights, because it was in furtherance 
of, and reasonably necessary for, the carrying on of 
his business operations. Thus, to allow an employer to 
use permanent tenure or superseniority as a weapon 
against striking employees or to reward non-strikers 
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would clearly be beyond the scope of the Mackay doc- 
trine. 

The timing of notification to non-strikers of the 
initiation of the superseniority plan would appear to 
have no significance independent of the requirement 
that a promise or offer be made at a time when it is 
necessary to induce replacements to keep the em- 
ployer’s plant in operation during the strike. It is 
difficult to see why the timing of the announcement 
of the policy to the strikers, rather than to replace- 
ments, deserves the importance attached to it in the 
three opinions. Both the equitable consideration that 
the strikers should be notified of the terms upon which 
they are returning to work and the employer’s statu- 
tory obligation to bargain in good faith with the 
strikers’ representatives would, however, appear to 
call for a full disclosure of the employer’s proposed 
policy to the strikers or their representatives before 
the termination of the strike. 

The “propriety” test enunciated in Potlatch would 
appear to rest on an untenable interpretation of 
Mackay as holding that whether or not the employer 
did in fact promise permanent tenure to the replace- 
ments, he might at a later date extend such tenure, 
provided that his concern with such tenure was 
“proper.” The defects inherent in this criterion, and 
its rejection in Olin Mathieson and California Date 
Growers would appear to justify its elimination from 
further consideration as a statement of either what 
the law is or what it should be. 

The motive of the employer in initiating a super- 
seniority plan is an element emphasized in all three 
opinions. The relevance of the motivation of the em- 
ployer in cases of alleged discrimination arising under 
the LMRA has been consistently recognized by the 
courts. Specific evidence of a discriminatory or puni- 
tive motive may serve to invalidate a superseniority 
plan which fully meets the “necessity” test. But, 
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absent a finding of improper motive, the necessity of 
the employer’s action under the circumstances should 
be the controlling factor. Mere absence of specific 
evidence of a discriminatory motive should not in 
itself be sufficient to legalize a superseniority plan. 
Unless the necessity test is first met, an inevitable 
consequence of superseniority is to punish the strikers 
without thereby furthering the legitimate objective, 
sanctioned in Mackay, of maintaining the employer’s 
continuity of operations during the strike. 

The foregoing discussion has been predicated upon 
an acceptance of superseniority as a valid extension 
of Mackay. The propriety of such an extension is, 
however, itself subject to challenge as repugnant to . 
the policy embodied in the statute. 

Although the Taft-Hartley amendments show that 
the interests of the employer and those of society in 
general were not to be neglected, the protection of 
employees exercising their right to engage in concerted 
activities from employer interference and discrimina- 
tion is still a dominant policy of the Act. The Mackay 
doctrine was itself a limitation upon the broad pro- 
tective policy reflected in the Act, and it should, there- 
fore, be strictly construed. From the proposition that 
replacements need not be dislodged by returning 
strikers, it does not necessarily follow that replace- 
ments should acquire rights superior to those of 
strikers who are reinstated. Under Mackay, the em- 
ployer can affect the status only of a striker who has 
in fact been replaced by another worker, on the theory 
that the termination of the strike strips the replaced 
striker of his rights as an employee under section 2(3). 
Thus while the employer’s right to replace under 
Mackay acts is a serious threat to the limited, and 
usually very small, number of employees who have 
actually been replaced by outsiders, the threat of a 
loss of seniority weighs heavily against all strikers 
and, therefore, constitutes a far more potent weapon 
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in the hands of the employer against unions in general 
and more specifically against the worker’s right to 
strike. 

Since the possibility of future lay-off in the event 
of a curtailment of operations is a problem common 
to all new employees, it is highly doubtful whether 
replacements should be given such greatly prefer- 
ential treatment merely because they were hired at 
the time of the strike. Concededly, the granting of 
preferential seniority to replacements might make it 
easier for the employer to attract replacements to 
protect his business. However, when the harm to the 
employees is weighed against the protection to which 
the employer is entitled under the Act, the extension 
of the Mackay doctrine to superseniority plans clearly 
appears to be unwarranted as it tends dangerously 
to undermine the strike as a collective bargaining 
device. 

The decisions on the subject are also open to serious 
question with regard to their treatment of newly hired 
replacements and old employees who crossed the picket 
lines as one group. Only new employees were afforded 
the protective cloak of “replacements” in the Mackay 
case. No reasonable interpretation of the dictum in 
the Mackay case would appear to justify the inclusion 
of “old” employees in that category, since they can 
hardly be said to have “replaced” strikers and since 
the circumstances of necessary and proper inducement 
would not appear to be present in the case of old em- 
ployees who had crossed the picket lines. Further- 
more, the inclusion of old employees within the cate- 
gory of replacements not only sharply increases the 
threat to the union and to the strikers since, as a 
practical matter, adequate new replacements are gen- 
erally not available, but it also tends to seriously 
undermine the strikers’ solidarity, since the first 
strikers to “break ranks” and return to work will 
benefit at the expense of their fellow-workers who 
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remain out on strike. To say that the legality of super- 
seniority plans naturally flows from the reasoning 
in the Mackay decision is a dangerous over-simplifica- 
tion. 

On the other hand, if superseniority were limited 
to new replacements, thereby avoiding the thrust of 
the arguments just made, this would place new em- 
ployees as a group ahead both of the nonstriking and 
the striking old employees, which would clearly be an 
unsatisfactory result for both the employer and the 
employees. In addition to the strong policy arguments 
that may be made against superseniority plans, it 
would appear that such plans, if critically analyzed 
in the light of the equities and the practical problems 
involved, also pose great, if not insuperable, techni- 
cal and legal problems of implementation. 

The foregoing analysis suggests that strike super- 
seniority, with its tendency seriously to undermine 
the strike as a collective bargaining device, does not 
qualify as a valid extension of the employer’s rights 
under the Mackay rule. It is submitted that its appli- 
cation should be limited to cases where the employer 
is able to show reasonable economic necessity and 
actual inducement of replacements as justification 
for the initiation of such a plan, and where he has 
informed the strikers of the plan prior to the termina- 
tion of the strike. 
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EMPLOYEES’ RIGHTS TO DAMAGES UPON 
WRONGFUL DISCHARGE 


Condensed from an article by George Rose in 11 Labor 
Law Journal 945-952 (October 1960) and printed with 
permission from Labor Law Journal. Business Address: 
Commerce Clearing House, Inc., 4025 W. Peterson Ave., 
Chicago 46, Illinois. Single copy price, $1.00. 


Merrick, et al. v. Princeton Telephone Company, et al., 
Cause No. 26,485, Knox (Ind.) Circuit Court. 

Recently, two long-time employees brought action 
in a state court for damages against the employer and 
the union because of their discharge in violation of the 
collective bargaining agreement. In their complaint, 
the plaintiffs claimed that they were entitled to back 
pay from the date of discharge until the date of re- 
instatement or the determination of the suit. The cir- 
cuit court ruled against this claim, and it instructed 
the jury that the plaintiffs were entitled to damages 
in back pay only from the date of discharge to the 
termination date of the collective bargaining agree- 
ment current at the time of their discharge. 

The incorrectness of this position of the circuit court 
appears clearer when we compare the situation of a 
person discharged six months before the end of the 
term of the collective bargaining contract with that 
of a person whose employment was terminated one 
day prior to the end of such term. Both parties suf- 
fered the extreme penalty through loss of jobs, but 
to say that one has been injured to the extent that he 
may recover for six months’ back pay while the other 
may recover for only one day—when for both the in- 
jury continues during the term of the succeeding col- 
lective bargaining agreement, since neither employ- 
ment was for a term—sets an invalid standard to 
measure the injury. 
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Should the circuit court’s instruction be the limit of 
the recovery for such a discharge, it seems that the 
high court’s ruling that the person wrongfully dis- 
charged has a right of action to recover damages for 
such termination is actually being ignored. The court’s 
error lies in the fact that the wrong is not that the 
employer has failed to continue the employment until 
the end of the collective bargaining agreement—since 
the employment was not contemplated as ending at 
that time—but due to the fact that the employees were 
discharged in violation of their seniority rights and 
preference was given to persons employed a shorter 
time, causing a much greater injury, extending for 
calculable periods of time. 

The court ruled that the contract of employment, 
which was a contract at will between the employer 
and the employee, relating only to hiring, was im- 
pressed with the terms of the collective bargaining 
agreement. However, the collective bargaining agree- 
ment is not a contract of employment. It is the condi- 
tions surrounding employment which endure for a 
term and which will be renewed in large part in suc- 
cessive contracts, and we have no grounds for in- 
terpreting such contract of employment as being im- 
pressed with the limited duration of the collective 
bargaining agreement. 

To hold that the employee may recover for back 
pay until the end of the term makes the collective 
bargaining agreement, in effect, the contract of em- 
ployment which the Supreme Court has said it is not. 
This rule makes the employment for the term of the 
contract, for otherwise the recovery could not be so 
limited. Clearly the view of the Supreme Court was 
merely that the protections incorporated in the col- 
lective bargaining agreement were impressed upon the 
contract of employment, since the enactment of the 
NLRA provided that the collective agreement con- 
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trolled all other matters save the fact of hiring which 
could be left to an individual contract. However, 
nothing indicates that the hiring is for a term, but only 
that the hiring is not limited by the terms of the collec- 
tive bargaining agreement, and those terms do not 
make employment one for a definite term—that is, for 
the life of the collective agreement. 

Although the contract technically may come to an 
end at the termination date, as to conditions of em- 
ployment, the employment does not terminate nor do 
the substantial conditions of employment. 

In the case being tried, the employer and the union 
entered into a contract in 1946, and, at succeeding in- 
tervals of two years, other contracts in which they 
agreed as to certain matters—among them, seniority, 
job promotion and other conditions of employment. 
Although the contract under which the employees were 
working at the time of their discharge terminated on 
December 31, 1956, we cannot say correctly that the 
rights existing under that contract were definitely 
ended on December 31, 1956, because the employer and 
the union negotiated a new contract which picked up 
these rights from the termination date—revived them 
so to speak, if we assume they had expired—and con- 
tinued the rights agreed upon in the earlier contract 
for another two years except where specific changes 
were agreed upon. During the period when there 
might be a gap in the existence of a contract, these 
rights were not dead. They may have been unenforce- 
able during that period, but the new contract restored 
their vitality. Consequently, those rights during the 
contract of 1955-1956 were continuing rights. 

Furthermore, if there is such a gap in the continuity 
of collective bargaining contracts, it is not considered 
that employment ceases. Some unions go out on strike 
when the collective bargaining agreement has termi- 
nated and no new agreement has been reached, taking 
the position of “no contract, no work”—which means 
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that they are unwilling to work without a contract and 
not that their employment has ended. By this artifi- 
cial indulgence in a strike, the union seeks to bring 
pressure to bear upon the employer, in order that the 
agreed upon conditions of employment may continue 
to protect the continuing fact of employment and that 
there be no lapse—not of employment, but of rights 
or of accepted conditions of employment. 

Seniority rights continue from contract to contract. 
There is no support for the view that they arise anew 
with each contract, because an employee’s seniority 
may stretch back over the period of many contracts— 
although obviously their continuance is dependent up- 
on the existence of a contract, for a subsequent con- 
tract may terminate or modify them. The rights 
continue in effect until the last contract—that is, until 
there is a final contract upon whose termination all 
contractual relationship is ended. 

Therefore, if the employee has been injured in 
breach of the contract and if the same terms prevail in 
the succeeding contract, his rights have been injured 
and the injury continues until such time as the injury 
is righted, since it contemplates continuing employ- 
ment, or until the employee is no longer available or 
able to perform his duties. With the collective bar- 
gaining contract, which establishes his seniority, em- 
ployment and working conditions, a discharge in viola- 
tion of those conditions is a continuing wrong as the 
employee is entitled to work for that employer as long 
as his employment is satisfactory to the employer and 
he complies with the contract, since that employer has 
agreed to it. 

No one can seriously contend that the rights existing 
under a current contract, which are the same as in the 
previous bargaining contracts, only go back to the 
beginning of the present contract, as if they were new 
rights. If it is shown that the employees were wrong- 
fully discharged under the earlier contract, we show 
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that they are being injured under the succeeding con- 
tract, for they have continuing rights which they are 
entitled to have redressed. Therefore, they are en- 
titled not only to recover for back wages for the dura- 
tion of that agreement, from the time of the discharge, 
but also to recover for the damage to their continuing 
rights to be employees until the wrong is remedied. 

In labor law, the view of the unit covering the em- 
ployees of an employer, where there is a union repre- 
sentative and a valid collective bargaining agreement, 
is that once an employee joins it—that is, once he is 
employed by the employer—he is entitled to remain 
in it until he is properly discharged in accord with the 
terms to which the employer and the union have 
agreed upon as incorporated in the contract, or until 
he quits. 

If they were wrongfully discharged, they have a 
claim to the status of employees at the present time. 
Since equity does not normally grant specific per- 
formance—that is, compel reinstatement of an em- 
ployee—hbecause there is an adequate remedy at law 
available, the employees are entitled to all damages 
flowing from the wrongful discharge, not only under 
the contract when it occurred but also under successive 
contracts as long as the injury continues. 

It would be an easy route of evasion of their rights 
under the law if the employees could be so readily 
discharged at the termination of the current contract 
because, supposedly, their rights had ended, and such 
a view would catapult havoc into normal employment 
relations. Seniority would have little meaning if it 
extended only from the beginning of the contract until 
its end. Therefore, if it is shown that the employees 
were wrongfully discharged in violation of their rights 
under the then-existing contract, the jury must be in- 
structed that they are entitled to recover for the loss 
of employment until they have been reinstated, or un- 
til a settlement is made for such injury. While, as the 
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court said, “the collective bargaining agreements do 
not create a permanent status, give an indefinite ten- 
ure,” they do extend rights created and arising under 
such contracts during the life of said collective bar- 
gaining agreements—unless changed, modified or 
abrogated—until such collective bargaining agree- 
ments finally come to an end and contractual rela- 
tions no longer exist. 


NLRB MAY NOT EQUATE PARTIAL STRIKE TO 
HARASS EMPLOYER WITH FAILURE TO 
BARGAIN IN GOOD FAITH 


Condensed from 109 University of Pennsylvania Law 
Review 134-139 (November 1960) and printed with per- 
mission from University of Pennsylvania Law Review. 
Business address: University of Pennsylvania Law School, 
3400 Chestnut Street, Philadelphia 4, Pa. Single copy 
price, $1.75. 


NLEB v. Insurance Agents’ Int'l] Union, AFL-CIO, 
361 U. 8. 477 (1960). 

Upon termination of a collective-bargaining agree- 
ment, respondent insurance agents’ union commenced 
certain harassing tactics designed to induce the Pru- 
dential Insurance Company to accede to demands for 
a new contract. These tactics included refusing to 
solicit new business, refusing to comply with company 
reporting procedures when the writing of new busi- 
ness was later resumed, refusing to participate in 
company sales promotion, reporting late to district 
offices and refusing to perform customary duties 
while there, being purposely absent from special busi- 
ness conferences arranged by the company, picketing 
and distributing leaflets, and soliciting policyholders’ 
signatures on petitions for presentation to the com- 
pany. The National Labor Relations Board found that 
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the union violated its obligation to bargain in good 
faith under section 8(b)(3) of the Labor Management 
Relations Act. The Court of Appeals for the District 
of Columbia refused to enforce the Board’s order to 
cease and desist. The Supreme Court affirmed, assert- 
ing that the Board’s attempt thus to regulate the use 
of economic weapons in the collective-bargaining proc- 
ess is contrary to the act’s spirit of reliance on “free” 
collective bargaining. 

There appears to be no clear standard in the law 
itself for determining when good faith bargaining is 
taking place, and the usual attempt to formulate the 
concept concludes by describing its opposite, “bad 
faith,” as a desire not to reach agreement. The case 
law, however, does not strictly adhere to a standard 
which can be so characterized. The Board has in 
reality exercised a wide discretion in its application, 
and has come to rely on “per se” rules equating cer- 
tain activities with a failure to bargain in good faith. 

While section 8 enables the Board to prohibit cer- 
tain employee activities, section 7 lays down in general 
terms employee activities which the Board may pro- 
tect from employer reprisals. Guidelines for the 
Board’s case-by-case implementation of section 7 are 
provided by sections 13 and 501(2). While the lan- 
guage of these sections would seem to give very broad 
protection to concerted activity, that protection has 
been somewhat restricted by judicial interpretation. 
Thus, employees who engage in a sitdown strike, whose 
activity is unlawful under another statute, or who 
strike in breach of contract are not engaging in pro- 
tected activity and may be discharged. Courts of ap- 
peals, and in recent years the NLRB, have consistent- 
ly held that activities similar to the tactics in the 
instant case are not protected from employer counter- 
measures. 

The precise issue decided by the Court in the instant 
case is not entirely clear. The Board’s refusal even to 
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consider evidence of the union’s desire to reach agree- 
ment or to evaluate the actual effect on the parties of 
the particular harassing tactics in question supports 
the inference that it was attempting to promulgate a 
per se rule of law equating partial strikes with failure 
to bargain in good faith. If the Court is holding 
merely that the Board cannot arrogate to itself under 
section 8(b)(3) the broad power categorically to pro- 
hibit partial strikes, the decision finds adequate 
foundation in the broad purposes of the Labor Man- 
agement Relations Act. A Board per se rule in the 
instant case would go considerably further in inter- 
fering in the collective bargaining process, through 
control of economic weapons, than has previously been 
sanctioned. Inasmuch as it is arguable that the union’s 
activity in the instant case may be protected from em- 
ployer countermeasures under these apparent caveats 
to section 7, it seems clear that the activity cannot be 
categorically prohibited. 

The Court’s cireumspection in narrowing its hold- 
ing—notably its avoidance of the protection problem 
under sections 7, 13, and 501(2), and of the problems 
of state jurisdiction raised by UAW v. Wisconsin Em- 
ployment Relations Bd.—indicates that it has done no 
more than rule that the Board may not promulgate 
a per se rule categorically prohibiting the union’s use 
of the partial strike as an economic weapon. Neither 
the Labor Management Relations Act nor any prior 
Supreme Court decision has dealt with the problem of 
strikes, or partial strikes, as evidence of bad faith. 

“Partial strike” is a broad label covering a con- 
glomeration of activities which ranges from the tra- 
ditional slowdown to the refusal to cross picket lines. 
As it would be undesirable to treat all such activities 
in the same manner, the Board needs wide discretion 
in dealing with what may be labeled “partial strikes” : 
perhaps protecting some activities under the “concert- 
ed activities” language of section 7, prohibiting others 
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as indicative of “bad faith” under section 8(b) (3), and 
leaving still others to the arena of economic warfare 
or control by the states. Proper classification re- 
quires treatment on a case-by-case basis. A careful 
reading of the Court’s opinion leaves doubt that it 
has been correctly characterized as banning Board 
consideration of partial strikes as evidence of failure 
to bargain in good faith. It appears, in fact, that the 
majority’s disposition of the case fosters, rather than 
discourages, a case-by-case treatment of partial 
strikes in that it demands careful NLRB consideration 
of each case on its own merits. 
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COLLECTIVE CONTRACTS 


Individual Rights in Collective Agreements: A Pre- 
liminary Analysis 


Condensed from an article by Clyde W. Summers, pub- 
lished in 9 Buffalo Law Review 239-254 (Winter 1960). 
Business address: School of Law, University of Buffalo, 
Buffalo, New York. 


Professor Summers discusses “the judicial confu- 
sion in attempting to define the rights of individual 
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employees under a collective agreement.” He sees the 
problem not as one of “choosing theories” but as one 
of policy—what rights should an individual have un- 
der a collective agreement. He alleges that the courts 
have “almost wholly” ignored “the policy thrust” of 
the words and legislative history of section 9(a) of 
Taft-Hartley. The “limited purpose” of his article is 
stated to be “to present a preliminary analysis which 
may make a little clearer the size and shape of the 
underlying problem, and to suggest some of the major 
considerations to be weighed in choosing theories and 
designing rules to define these individual rights.” 

The cases considered have two basic factual ele- 
ments—an individual claims that he is entitled to cer- 
tain benefits according to the collective agreement; 
the union and employer agree that he shall not receive 
those benefits. These help to clarify and to narrow 
the issue under discussion. The author is not con- 
cerned with the union’s freedom in negotiating an 
agreement, nor with the union’s power to bind all unit 
employees by its substantive terms. The individual 
“challenges only the union’s freedom to refuse to live 
by” these terms. Second, the problem arises “only 
because the union and the employer have each found it 
to their self-interest to reject the individual’s claim.” 
Third, according to the author, the problem exists 
“only because we do not completely trust unions and 
management to always protect the interests of indi- 
viduals and minority groups.” 

Two standards applied by the courts are identified 
and reviewed—“fairness” and the “substantive terms 
of the contract itself.” He maintains that the courts 
have failed to recognize “the close relationship, if not 
identity” of these two standards when applied to the 
settlement of grievances. In the last analysis, “the 
choice between the two depends on the ability to mould 
them as working legal rules to achieve our objectives.” 
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Certain specifications which seem desirable to the 
author in the “finished structure” are set forth: 


1. 


Unions and management should be free, within 
the range of reasonableness to resolve am- 
biguities in the collective agreement. 


. The individual’s claim should be adjudicated 


by the same character of tribunal as that used 
to settle disputes between the union and the 
employer. 


. Both the union and the employer should be 


parties to the proceedings for determining the 
individual claim. 


. The union ought not be burdened with costs of 


arbitration unless the individual’s claim is up- 
held. 


. Provision should be made for the special prob- 


lems of disciplinary discharges. 


This paper has no conclusion, according to Profes- 


sor Summers, “for it is but a beginning—a prelimi- 
nary analysis which attempts to lay bare some of the 
basic elements of the problem, articulate the standards 
used by the courts in protecting the individual, and to 
suggest certain guides in choosing a standard and 
designing a structure of rules. Behind it all lies a 
troubled concern for preserving the worth of the in- 
dividual within a working system of collective bar- 
gaining. 
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EXECUTIVE DEVELOPMENT 


Motivating The Boss: The Key to Executive Develop- 
ment 





Condensed from an article by Ralph L. Gillen and Herbert 
Hubben, published in 3 Business Horizons 49-54 (Fall 
1960). Business address: School of Business, Indiana Uni- 
versity, Bloomington, Indiana. Single copy price, $2.00. 


The difference between successful and unsuccessful 
executive building “may be the involvement and drive 
of the executive or near-executive himself,” according 
to these management consultants. Such enthusiasm 
needs encouragement of someone “whose influence is 
important.” Although there has been much progress 
in techniques, the “real problem is getting those in a | 
position to do the job of developing executives to work 
at it.” This thesis is supported by three propositions: 


1. The growth and profitability of an enterprise 
depend heavily on the long-range planning 
capacity of its management. 

2. The ultimate measure of an executive’s success 
is the usefulness and long-term value of what 
he leaves behind. 

3. Subordinates will not undertake active change 
or self improvement without support from 
their superiors. 





Approaches are suggested for the top executive to 
demonstrate and carry out his belief in the importance 
of developing people, and for the younger executive 
to stimulate his superior to greater concern over de- 
veloping people for the future. 














FEDERAL-STATE JURISDICTION 
Federal or State Control of Concerted Union Activities 


Condensed from an article by Charles O. Gregory, pub- 
lished in 46 Virginia Law Review 539-562 (April 1960). 
Business address: University of Virginia, Clark Memorial 
Hall, Charlottesville, Virginia. Single copy price, $2.00. 


Although scholars and judges have written much 
about the conflict between federal and state control 
of union activity in the labor relations field, and it is 
still a matter of “critical importance,” we still do not 
know where to draw the line, Professor Gregory as- 
serts. Legislation, as well as Supreme Court and 
NLRB decisions, are examined for possible guide- 
lines. 

If Justice Frankfurter continues to have his way, 
Professor Gregory states, “and right now he seems to 
enjoy the balance of power”, it looks as if the states 
would be allowed to exercise control through preven- 
tive devices and/or money damages, compensatory 
or punitive, where concerted activities involve vio- 
lence. In “rare and unusual cases,” a state court may 
award a remedy which the NLRB would be powerless 
to grant if it processed the case. Otherwise states 
may not control concerted activity, whether it be pro- 
hibited or protected (in any sense) or neither. He 
concludes that the whole situation seems “absurdly 
complex” and 


Congress has done nothing in Landrum-Griffin to 
clear it up, except to let the states take care of the 
little cases. Even there it is not completely clear 
that the states can ignore the federal scheme. 
The importance of all this is not so much the 
states’ rights issue. It is the vested claim that la- 
bor unions have in this complex area to retain 
immunity for their frequently harmful and in- 
excusable self-help coercive pressures. The Su- 
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preme Court continues to keep the states off their 
necks in a case-by-case rear guard action. It is a 
thankless job for the Court, but one it cannot duck. 
With this immunity from state action the unions 
are apparently willing to take their chances in the 
national arena before Congress, the NLRB, and 
the federal courts. And so far, Congress seems 
willing to let it go at that. 


PERSONNEL MANAGEMENT 
Personnel Management—Soviet Style 


Condensed from an article by Edward McCrensky, pub- 
lished in 23 Personnel Administration 44-51 (September- 
October 1960). Business address: The Society for Person- 
nel Administration, 715 G Street, N. W., Washington 1, 
D. C. Single copy price, $1.25. 


Distinctive features of the handling of men in the 
economy of the Soviet Union are analysed, within the 
perspective of the national, cultural, economic and 
political setting of the USSR. Certain striking dif- 
ferences exist between Soviet and American personnel 
policies and methods. The author ranges over per- 
sonnel philosophy; the “art” of personnel administra- 
tion; the compensation system; character of the man- 
agerial, engineering and technical manpower groups; 
trade union apparatus. Some remarkable similarities 
are also developed: heavy dependence on the profes- 
sional manager; a superficial similarity with western 
governmental bureaucracies; use of job evaluation 
techniques; origins of the professional managers. At- 
tention is also devoted to executive recruitment, in- 
centives, and training. The author offers the following 
overall evaluation: 
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Although Soviet personnel administration falls 
short of even its own ideals and criteria, it never- 
theless contributes significantly to the effective- 
ness of the Soviet economy as it is marshalled— 
like a military establishment—toward the goals of 
the Communist leaders. Examination of the 
strengths and weaknesses of Soviet personnel ad- 
ministration reveals little ground for complacency 
on our part in the intensified struggle between 
Kast and West—now waged so heavily on the 
economic and technological battleground. 


RETIREMENT 


Normal Retirement Provisions Under Collective Bar- 


gaining 


Condensed from an article published in 83 Monthly Labor 
Review 1052-1061 (October 1960). Business address: 
Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Single copy price, $.55. 


For the study from which this article was adapted, 
300 selected pension plans under collective bargaining, 
in effect in the fall of 1959, were analyzed. Hach 
covered 1000 or more workers, ranging up to 300,000, 
for a total of approximately 4.7 million employees, or 
abgut half of the total estimated coverage of all pen- 
sion plans under collective bargaining in the United 
States. All major industries were represented in the 
selection. Other considerations were the union in- 
volved and geographical location. Recent trends are 
evaluated in a limited fashion, on the basis of an earli- 
er Bureau of Labor Statistics study, dated 1952. 

Areas covered include requirements for participa- 
tion or coverage by the plan; requirements for normal 
retirement benefits; normal retirement benefit for- 
mulas; level of benefits. 
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